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JOINT APPENDIX 


PLEADINGS, DOCKET ENTRIES AND OT^ER PAPERS 


Before the | 

FEDERAL COMMUNICATIONS COMI^SION 
Washington 25, D. C. 

I FCC 53-774 

In re Applications of j ! 91709 

GULF COAST BROADCASTING COMPANY ) Dpcket No. 10559 
Corpus Christi, Texas ) Fiie No. BPCT-723 

BAPTBT GENERAL CONVENTION OF | Docket No. 10560 

TEXAS ; File No. BPCT-906 

Corpus Christi, Texas I \ 

/ i 

For Construction Permits for New ) 

Television Broadcast Stations ) 

ORDER I 

I * 

At a session of the Federal Communications Commission held at its 
office in Washington, D. C., on the 24th day of Junei, 1953; 

The Commission having under consideration the above-entitled ap¬ 
plications, each requesting a construction permit for a new television 
broadcast station to operate on Channel 6 in Corpus' Christi, Texas; and 

j 

IT APPEARING, that the above-entitled applications are mutually 
exclusive in that operation by more than one applicant would result in mu¬ 
tually destructive interference; and I 

IT FURTHER APPEARING, That pursuant to Section 309 (b) of the 
Communications Act of 1934, as amended, the above-named applicants 
were advised by letters dated August 28, 1952, that; their applications 
were mutually exclusive and that a hearing would be necessary; that Gulf 
Coast Broadcasting Company was advised by a letteir dated May 26, 1953, 
that certain questions were raised as a result of deficiencies of a technical 
nature in its application; and that Baptist General Convention of Texas was 
advised by a letter dated May 26, 1953, that certain questions concerning 

i 

its financial and staffing proposals had been raised;land 
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IT FURTHER APPEARING, That upon due consideration of the 
above-entitled applications, the amendments filed thereto, and the re¬ 
plies to the above letters, the Commission finds that under Section 309 
(b) of the Communications Act of 1934, as amended, a hearing is man¬ 
datory; and that each of the above-named applicants is legally, financially 
and technically qualified to construct, own and operate a television broad¬ 
cast station; 

IT IS ORDERED, That pursuant to Section 309 (b) of the Communi¬ 
cations Act of 1934, as amended, the above-entitled applications are 
designated for hearing in a consolidated proceeding to commence at 
9:00 AM on July 24, 1953, in Washington, D. C. to determine on a com¬ 
parative basis which of the operations proposed in the above-entitled 
applications would better serve the public interest, convenience and 
necessity in the light of the record made with respect to the significant 
differences between the applications as to: 

(a) The background and e:q)erience of each of the above-named 
applicants having a bearing on its ability to own and operate 
the proposed television station. 

(b) The proposals of each of the above-named applicants with re¬ 
spect to the management and operation of the proposed station. 

(c) The programming service proposed in each of the above- 
entitled applications. 

FEDERAL COMMUNICATIONS COMMISSION 

T.J. Slowie 
Secretary. 

Released: June 29, 1953 
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40 [Stamped ’Hec^d Oct. 29, 1954, F. C. C. & Filed’*] 

In the Matter of x [Stamped ”Oct 1954, F. C. C. 

Amendment of Section 3. 606, ) Secretary ] 

Table of Assignments, Rules ) 

Governing Television Broadcast ) I 

Stations ) I 

I 

I 

PETITION FOR INSTITUTION OF RULE MAKING 

PROCEEDING 

Coastal Bend Television Co., permittee of Uhf Television Station 

, i 

KV’DO-TV, located in Corpus Christi, Texas, hereby requests the Com- 

i 

mission to institute rule making proceedings lookii^ toward the amend¬ 
ment of Section 3. 606 of the Commission’s Rules insofar as this section 
makes an assignment of VHF television channels t6 Corpus Christi, Texas. 
In support thereof it states: | 

1. Section 3. 606 of the Commission’s Rules I assigns Television 
Channels 6, 10, 22 and 43 for commercial use in Corpus Christi, Texas 
and Channel 16 for non-commercial educational use. Coastal Bend Tele- 

i 

vision Co. is the permittee of Television Station KVDO and has been op¬ 
erating on Channel 22 in Corpus Christi since Jimel 20, 1954. Trinity 

j 

Broadcasting Corporation is the permittee of UHF Television Station 
KTLG on Channel 43 in Corpus Christi. The Commission has pending 
before it the competing applications for constructibn permits for a new 

i 

station on Channels 6 and 10 in Corpus Christi. 

2. The area in and around Corpus Christi is; now exclusively a 
UHF area. The only television station in operation there, KVTX), is a 
UHF station and no VHF station is located within 100 miles of Corpus 
Christi—'^. The Grade B contour of no VHF statioii comes even close to 
Corpus Christi and would not reach Corpus Christi; even if the stations 
operated with maximum power at 2,000 feet. In other words, the Corpus 

- I 

The VHF television stations located within 200i miles of Corpus 
Christi are as follows: 

Houston 183 miles Brownsville I 131 miles 

Galveston 189 Austin 172 

San Antonio 130 Laredo | 131 

Harlingen 112 I 
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Christi market is one of those places in the United States where an in¬ 
termixture situation does not yet exist and where UHF has a fair chance 
for success. The object of this Petition is to prevent the creation at 
this time of a new and wholly unnecessary intermixture situation in the 
Corpus Christi market. 

3. As the Commission is aware, in the Sixth Report and Order, it 
gave extensive consideration to the problems of intermixture and it de¬ 
cided, on the basis of the limited evidence before it, that intermixture 
of VHF and UHF channels in the same market could work. (See Para¬ 
graphs 189 ^ seq . of the Sixth Report and Order.) Particularly it de¬ 
termined that the UHF was necessary in order to achieve the long-range 
goal of nationwide competitive television service; therefore it felt that 
short-term difficulties which the UHF might experience in an intermix¬ 
ture situation were a small price to pay for the establishment of this 
nationwide television system. 

4. At the time the Commission made its decision adopting inter¬ 
mixture as an assignment principle, there was no body of actual opera- 

i 

tional e:q)erience upon which the Commission could rely in arriving at 
its judgment. Since that time the extensive experience in intermixture 
of UHF and VHF in the same market has become available to the Com¬ 
mission. The social and economic facts and data which are now avail¬ 
able from that experience make it imperative for the Commission to 
reconsider its original judgment on intermixture and to avoid the diffi¬ 
culties caused thereby, at least for those communities such as Corpus 
Christi in which there is as yet no intermixture. 

5. In the Sixth Report and Order, the Commission recognized that 
the decisions it was making at that time would be subject to reexamina¬ 
tion at a later date, when the benefit of actual experience would be avail¬ 
able. Although Commissioner Jones dissented from the adoption of the 
Sixth Report, among other reasons on the groimds that the Table of 
Assignments was "firm, fixed and final", the majority report made 
clear that the Table of Assignments adopted therein was not fixed for 
all time to come. On the contrary, the Commission considered 


carefully the manner in which changes to amend t^e table could be made. 
(See Sections 201 ^ seq. Sixth Report and Order.) It decided that basic 
changes in the table should not be made for at least a period of one 
year. However, in providing for this waiting period, the Commission 
recognized that it was possible that errors either in idiilosophy or de- 

I 

I 

tail would appear and that the wisdom and e3q)erience acquired dur- 

t 

ing the waiting period would be used in acting upoh petitions to change 

I 

the table after the waiting period. See Section 21Q of Sixth Report and 
Order. The Commission specifically pointed out that the e3q)erience 
gained in the ensuing year will be extremely valuable in the re-evalua¬ 
tion and reconsideration of the Table of Assignments and the disposition 

i 

of petitions requesting an amendment to the table ^ter the waiting peri¬ 
od. 

i 

6. In one area of basic philosophy, e^qperiejnce has demonstrated 
that the Table of Assignments will not be able to fully achieve its ob- 

I 

jectives. The history of television in the last two years has demonstrated 
that UHF and VHF cannot operate together in the same market and still 
provide a basis for fair and healthy competition. I The story of the UHF 
as it is today and the failure of intermixture has l^en presented fully 
before the Subcommittee on Communications of tlie Senate Committee 
of Interstate and Foreign Commerce (the so-called Potter Subcommittee). 
The Acting Chairman of the Commission, as well: as spokesmen for the 
industry, made it clear that UHF broadcasters are beset with special 
and unusual problems which require prompt remedial action if a truly 
competitive nationwide television service is to be ultimately achieved. 

I 

For one fact still remains abundantly clear: there cannot be a truly 

i 

competitive nationwide television system without the UHF. 

7. Perhaps the most cogent statement of the problem was sup¬ 
plied by Mr. Frank Stanton, the President of the Columbia Broadcast- • 
ing System. It is believed unnecessary to repeat ihere all that Mr. 

Stanton said. It is appropriate, however, to quote a portion of the 
statement. j 
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”As I have already indicated, it is our belief that many of the 
basic differences which now confront UHF broadcasters arise 
from intermixture—the term which we use to describe the 
assignment of both UHF and VHF channels to the same com¬ 
munities. We are persuaded that the events since the lifting of 
the freeze confirm the correctness of our view, e3q)ressed in 
1950-52, that the UHF portion of the spectrum should not be 
used in such a way as to require it to compete with the VHF por¬ 
tion of the spectrum in the same market . All the present facts 
43 relating to the experience of UHF stations seem to establish 

that UHF stations can do well if they are not forced to come 
into a market, or survive in a market, where they must com¬ 
pete with multiple VHF services . Hindsight, quite clearly, has 
confirmed the wisdom of non-intermixture. ” (Emphasis added) 

8. Mr. Stanton and many other spokesmen recommended deinter¬ 
mixture as the best and perhaps only cure for the weakness which per¬ 
vades the UHF. Petitioner, however, recognizes that de-intermixture on 
a national scale raises special problems. It is not the position of the 
petitioner here that de-intermixture may be a fair and appropriate mea¬ 
sure for each and every community in the nation. However, petitioner 
agrees with Mr. Stanton and other industry spokesmen that de-intermix- 
ture can and should be applied on a case-to-case and city-by-city basis, 
vhere the facts, as here, warrant such action. 

9. It is clear that if de-intermixture is to be employed in any case, 
the classic example of such a place is Corpus Christi. As has been point¬ 
ed out. Corpus Christi is now exclusively a UHF area. The terrain in the 
Corpus area is relatively flat and especially suited for the UHF. If the 
Commission prevents the establishment of a VHF station in Corpus 
Christi, then the chances for the continued growth and success of the 
UHF will be very great indeed. On the other hand, if the Commission 
eventually issues a construction permit for VHF stations in Corpus 
Christi, a situation of intermixture of commercial VHF and UHF sta¬ 
tions will result. While there is some UHF receiver circulation in the 
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I 


i 

i 

I 

I 

I 

I 

Corpus Christi area, and while KVDO has, compared to many UHF sta¬ 
tions, been moderately successful, the stability in pa^e UHF operation 

i 

as well as the investment of Coastal Bend is threatened by the prospec¬ 
tive establishment of two commercial VHF stations in Corpus Christi. 

As a matter of fact, Petitioner has had serious difficulties in obtaining 
network programs even when it is the only operating station in the mar¬ 
ket and stands ready to prove at a hearing the reluctance of the networks 
to offer programs to KVDO. The Commission has ;been informed by a 
letter dated September 11, 1954, from Petitioner’s President, of the 

i 

attitude of some local citizen toward UHF broadcasting. 

10. On the other hand, UHF stations taking the air in Corpus Christi 
at this time could compete on an equal and proper basis with KVDO. They;: 
would enjoy the benefits of the pioneering efforts of KVDO in building re- • 

I 

ceiver circulation for the UHF. They would enjoy the experienced pioneer¬ 
ing which has gone into making the networks and advertisers willing to 
accept UHF television in the market. Finally, an all-UHF allocation in 
Corpus Christi is highly desirable from the point df view of the public in¬ 
terest because it would foster competition and avoid the confusion and 
expense to the viewing public necessarily attendant in a market with both 
VHF and UHF local facilities. 

11. It is the object of this Petition to change the nature of televi¬ 
sion assignments in Corpus Christi so as to provide that there shall be 

i 

no operation by a VHF station assigned to Corpus Christi or the nearby 
area. There is as yet no VHF station established in Corpus Christi or 
for more than a himdred miles away and therefore I no intermixture sit¬ 
uation exists in that city. In other words, the instbnt petition is not seek- 

i 

ing to cure an existing defect in assignments of television stations but 
rather is seeking to prevent the creation of the type of intermixture prob¬ 
lem which is so seriously threatening the UHF in Other cities of the 
United States. Clearly, in view of the knowledge and e:q)erience which 
the Commission now has with respect to the effects on UHF operations 
of intermixture, it would be highly unreasonable and completely con¬ 
trary to the public interest for the Commission to permit an intermixture 

I 

i 
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situation not yet in existence to come into existence by reason of Com¬ 
mission inaction. Petition agrees with the views of many that the diffi¬ 
culties of the UHF in many areas could not prudently have been avoided. 
It would, however, be the height of imprudence for the Commission to 
fail to take the effective step described below to prevent the creation 
of an intermixture situation in Corpus Christi. 

12. Petitioner has been informed by its consulting engineer, 
Everett Dillard, whose qualifications are.well known to the Commission, 
that Channels 56, 65, 74 and 83 may be assigned to Corpus Christi in 

accordance with the Commission’s Rules. 

13. Petitioner believes it is imperative that the Commission re¬ 
consider the intermixture situation in Corpus Christi. Since there is, 
as yet, no VHF station established in that city, no problem of a Show 
Cause Order or investment in an existing facility exists. On the other 
hand, if the Commission waits, then the equities will shift to make it 
almost impossible to correct the inequities that will be caused by inter¬ 
mixture. Petitioner believes that its proposal should be considered on 
the merits at this time and not decided by the mere passage of time and 
the establishment of a commercial VHF station in Corpus Christi. For 
this reason, petitioner respectfully requests the Commission to release 
at an early date a Notice of Proposed Rule Making proposing, in accord¬ 
ance with the step described above, to delete Channels 6 and 10 assigned 
to Corpus Christi. It is requested that Channels 56 and 65 be assigned 
to Corpus Christi so that a fully competitive situation will exist in the 
television field in Corpus Christi. 

Respectfully submitted 

COASTAL BEND TELEVISION CO. 

By Paul Dobin 

Cohn and Marks 
317 Cafritz Building 
Washington 6, D. C. 

Its Attorney 


October 29, 1954 



[Stamped ^Tlec’d Dec 8, 1954, F. C.C. Mail & File’’] 

In the matter of [Stamped "Dec. 1954, F. C. C. 

Office of Secretary’:’] 

Amendment of Section 3. 606, ) 

Table of Assignments, ) 

Rules Governing Television ) 

Broadcast Stations ) I 

REPLY TO OPPOSITIONS TO PETITION FQR INSTITUTION 

OF RULE MAKING PROCEEDINGS 


1. On October 29, 1954, Coastal Bend Television Company, per- 

i 

mittee of UHF Station KVDO-TV, located in Corpus Christi, Texas, 
filed a petition requesting the institution of rule inaking proceediiigs, 
looking toward the amendment of Section 3. 606 ofi the Commission’s 
Rules so as to delete VHF Channels 6 and 19 now |assigned to Corpus 
Christi and replace them with available UHF channels, 

2. The Baptist General Convention of Texajs, Gulf Coast Broad¬ 
casting Company, K-SIX Television, Inc. and Superior Television, Inc. 
ajjplicants for the VHF channels assigned to Corpus Christi, have aU 
filed oppositions to the request of Coastal Bend. | 

I 

I. The claim by the opponents that the Commission should give 
consideration to the expenditure of time, ^ effort or money on 
their part in the prosecution of their VHF applications is con ¬ 
trary to both established law and policy | 

3. The opponents of the Coastal Bend petition all claim that the 
Commission should take into consideration the tinle, effort and money 
which they have spent in prosecuting their applicakons for VHF chan¬ 
nels presently assigned to Corpus Christi. In making this claim, the 

i 

opponents apparently urge that the Commission, in making a deter¬ 
mination of where the public interest may lie in a irule making proceed¬ 
ing, can and should take into consideration the purely private interest 
of applicants for a VHF channel. The consideration of the expenditure 

i 

of time, effort or money by such an applicant in the context of the ques¬ 
tion presented here would constitute a repudiation!of basic policies en¬ 
acted in the Communications Act and the consisteht decisions of both 

i 

} 

courts and the Federal Communications Commission itself. 
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4. The power of the Commission to make rules stems from Sec¬ 
tion 303 of the Communications Act, and the "touchstone’' of all Com¬ 
mission action, including that taken specifically imder the Commission’s 

88 rule-making powers, is ’’public convenience, interest and neces¬ 

sity’’. Federal Communications Commission v. Pottsville Broadcasting 
Co ., 309 U S. 134. In the Pottsville case, the court made clear that it 
is the public interest and not private interest which is to govern pro¬ 
ceedings under the Communications Act . The principle of the Potts¬ 
ville case was re-emphasized by the Supreme Court in Scripps-Howard 
Radio, Inc, v. Federal Communications Commission, 316 U. S. 4, in 
which the court reaffirmed that the purpose of the Act was to protect 
public interest in communications and stated that the private interest 
of even a licensee was not a proper consideration in decisions rendered 
pursuant to the Communications Act. 

5. The Commission is fully aware of the principles of Pottsville 
and Scripps -Howard . It has repeatedly emphasized in argument to the 
courts that the private interest of an individual is not a legitimate con¬ 
sideration in proceedings arising under the Communications Act, and 
that the only principle which may govern Commission or judicial action 
in such cases is the public interest. Thus, in an opposition to petition 
for stay order filed in Music Broadcasting Company v. United States, 

No. 11717-18, on March 3, 1953, the Commission quoted from the un¬ 
reported Brown^adio_Seryice_andJ[^boralory case, No. 7765, in which 
the Court of Appeals said, ’’The vital consideration is that of the public 
interest; possible injury to the licensee is a secondary consideration; 
and as we read that [Sanders] decision, we have no power to consider 
any injury or possibility thereof, except as it may relate to the public 
interest. ’’ The principles enunciated in that case with respect to interim 
protection apply equally well, as the Commission conceded in the plead¬ 
ing in question, to questions that go to the merits of Commission deci¬ 
sions. 

6. Not only are the decisions of the Court of Appeals clear with 
respect to the illegitimate nature of private interest as a consideration 


I 


11 

in Commission decision, but the Commission has Repeatedly reaffirmed 
the judicial decisions as a principle for Commissipn decision. In Hearst 

Radio, Inc., 9 RR 145, the Commission considered whether or not a pre- 

1 

freeze applicant was entitled to a decision on his application when the 
channel he had applied for was still in the Table of Assignments. Hearst 
had alleged that its expenditure in time and money |in prosecution of its 
application entitled it to special consideration insofar as the processing 
89 of television applications was concerned. Ini rejecting its claim, 

the Commission stated, ’ It is our perpetual mandate that the public, not 
some private, interest, convenience or necessity must govern the is ¬ 
suance of licenses under the Act ... As a conseqijence the petitioner 
cannot urge the equities of his individual position dt the expense of the 
broader rights to the general public . ” (emphasis added) 

7. Likewise, in an earlier decision on de-intermixture. Broadcast 

i House, Inc., 10 RR 7, the Commission refused to |de-intermix the St. 

-- / ' 

Louis area. In rendering its decision, - the Commission pointed out 

that the temporary adverse effect on private interests, in that case upon 
UHF permittees, could not be considered in determining whether de- 

I 

intermixture should be ordered. As was proper to do so, the Commission 
attempted to dispose of the merits of the Broadcast House petition on the 
basis of considerations relating solely to the public interest. But if the 

t 

private interest of UHF permittees is not to be considered in decisions 
relating to the assignment of television channels, how can the private in¬ 
terest of VHF applicants be entitled to any such consideration ? 

8. The Commission has repeatedly stated that the mere prosecution’ 
of an application is not a factor which may properly be taken into consid- * , 
eration in connection with rule-making changes which might affect the 

I 

application. And where a substantive change in the rules is made, exist¬ 
ing applicants are bound by the changes. Thus, ini the recent proceedings 

I 

_/ The merits of that decision in refusing to de+intermix St. Louis are 
not involved in this case. There are operating VHF stations in St. 
Louis and the decision was rendered before fhe Senate hearings on 
the UHF, referred to below, which took place in May and June of 
1954. 
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in Docket No. 10509, relating to the 10% rule, FCC 54-1354, released 
just three days before the Commission’s decision in the Peoria de-inter ¬ 
mixture case, the Commission reaffirmed that when the public interest 
required changes in the rules, all pending applications are bound by the 
new rules. The Commission then made clear that the private injury to 
one affected by such a change will not be considered, since the public 
interest is the governing factor. Moreover, in that case the Commis¬ 
sion even refused to permit a waiver of the 10% rule as to the existing 
applicant; yet the public interest involved in the 10% rule is of much less 
significance than the changes required to avoid intermixture of UHF and 
VHF in a community such as Corpus Christi. And as recently as 
November 18, 1954, the Commission has continued to reaffirm the basic 
principle that private interest is not a legitimate consideration in Com¬ 
mission proceedings. In Houston Consolidated Television Company , FCC 
54-1404, the Commission stated, ”Nor do we believe that ’simple fair¬ 
ness between the parties' dictates denial of the subject application. Such 
an argument ignores any consideration of the public interest, which must 
be the basis of the Commission’s action in this matter. ” 

9. It is appropriate to note here that we are engaged in a quasi¬ 
legislative rule-making function. The Commission has repeatedly stated, 
based upon the Sander s an d Scripps-Howard decisions, that in a licensing 
proceeding, while private interests may afford standing to seek review or 
lodge a protest under Section 309 (c), the private interest of an appellant 
or protestant is of no concern on the merits since he stands as a private 
attorney general. A fortiari in a rule-making proceeding, all parties 
are private attorneys general. While their private interests as permit¬ 
tees or applicants may give them standing to appeal or to be heard, any 
contentions that they make on the merits, if they are to be given consid¬ 
erations, must relate to public interest contentions, rather than to con¬ 
tentions affecting private interests. This is all the more so where the 
private interest here considered by the Commission — a person’s status 
as an applicant — is not even an interest which may be the basis of a 
protest imder Section 309 (c) or an appeal under Section 402 (b) of the 
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Communications Act. In the Mansfield Journal decision, Mansfield 

I 

Journal Company v. Federal Communications Comknission, 173 F. 2d 

I 

646, the Court of Appeals accepted the contention pf the Commission that 

I 

an applicant does not even have standing to appeal from a grant to a fu¬ 
ture competitor. It is, therefore, manifestly improper to consider the 
private interest of such an applicant in determining the merits of whe¬ 
ther the public interest will be served by the de-intermixture of television 
assignments in Corpus Christi. It is certainly improper to hold that an 
interest not even significant enough to be a basis for appeal, is to be 
given such weight that the interest forecloses de-intermixture in Corpus 
Christi. Accordingly, even if the Commission sho^d hold that in a rule- 
making proceeding such as this, private interest of the applicant is a 

proper matter to be taken into accoimt in arriving it a decision, then 

! 

91 even in that case it is clear that the private interest involved here 

could not, in the face of the overwhelming evidence described below and 

I 

contained in the Senate hearings on the UHF, be afforded such weight as 

I 

to out-balance the public interest to be benefited by making Channel 8 
unavailable for commercial use in Corpus Christi,: Texas. 

n. The opponents are urging the Commission to disregard the 

t 

overwhelming evidence which establishes jwithout question 
that the public interest requires a grant of the Coastal Bend 
petition 

10. The Coastal Bend petition expressly incorporated by reference 

I 

the hearings before the Subcommittee on Communications of the Commit- 

I 

tee on Interstate and Foreign Commerce which tooh place in May and June 
of 1954. The 1177 pages which make up the record of those Senate proceed- . 
ings make it abundantly clear that as a matter of hindsight intermixture 

of VHF and UHF in the same community was a grave error. The opponents 

i 

of Coastal Bend’s petition would have the Commission disregard this over¬ 
whelming body of evidence. Rejection of the testimony in the Senate hear¬ 
ings in the face of the pleadings here would be most arbitrary and capri¬ 
cious. 


I 


I 

11. The Commission has regularly taken into consideration legis¬ 
lative proceedings in connection with rule-making matters. This it is 
required to do since, as an expert body, it is required to take into ac¬ 
count all relevant information from whatever source it may be derived. 
Further, the Chairman of the Federal Communications Commission 
testifying during the Senate hearings made clear that "the Commission 
is intensely interested in the evidence that has been adduced in this hear¬ 
ing. The Commission as such will endeavor to cooperate in every way 
with this Committee in the conclusions and actions that might be decided 
upon as a result of the hearing. " (Page 1080) The seriousness of the 
matters set forth on the face of the record of the Senate hearings is 
evidenced by the recent remarks of individual members of the Commit¬ 
tee on Interstate and Foreign Commerce during the hearings on the 
nomination of George C. McConnaughey: 

’We have had quite a lot of trouble with the mixing of UHF 
channels and VHF channels in certain communities. For instance, 
at Hartford, Connecticut, they have a UHF station; at New Britain, 
Conn., they have another station; at Springfield, Mass., a third; 
at Holyoke, Mass., a fourth; at Waterbury, Conn., a fifth - and 
those are all UHF stations. Now, I understand it is proposed to 
license channel 3, which is a VHF channel, in that same area; 
and then, of course, when this VHF channel is licensed and gets 
into operation, it will undoubtedly receive the network affiliation 
and will make it pretty difficult for the UHF stations to operate 
up there. 

"I wanted to ask you whether you believe in mixing UHF and 
VHF stations. They have been mixed in a great many communities 
and cities in the eastern parts of the United States, and it was, in 
my opinion, a terrible mistake when that was done, because the 
UHF signals cannot be received on VHF, and vice versa. This 
tended to create a very bad situation. " (Senator Johnson, page 9) 
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"Four television channels are assigned |to Peoria, Ill., VHF 
channel 8 and UHF channels 19, 37, and 43. Channel 37 is re¬ 
served for educational purposes. Channels 19 and 43 are now op¬ 
erating. The 2 UHF operators contend that UHF and VHF stations 
cannot operate in the same market and provide the basis for fair 
and healthful competition, and that if the VHF goes on the air the 
2 UHF's would be driven to the wall. That is i rather an old story. 
”As I understand the situation at Peoria', the VHF channel 

8 has not gone on the air yet, and two of the UHF channels are on 

i _ 

the air; and I imderstand they will be severely injured if the VHF 
channel is licensed and permitted to operate in a mixed market 
consisting of VHF and UHF channels. ” (Senator Johnson, pages 
9-10) 


’’further, on this UHF, which is of extreme importance, 
against monopoly, by forcing UHF to the wall,l by giving these 
UHF boys the back of their hand on the applications, which has 

never been properly argued up to this time before the Commis- 

1 

sion. It has been more or less to retain them| as is, 1 am told, 
which creates highly serious problems. ” (Seiutor Monroney, page 

14) I 

At any event, assuming the Commission may disregard without consid- 

I 

eration the views of the Senate Committee dealing with television regu¬ 
lations, it cannot totally disregard the evidence adduced before that Com¬ 
mittee in the absence of any evidence to the contrary. 

12. It should be noted that the assignment of television channels 
to Corpus Christ! which Coastal Bend seeks to change here was originally 
established in the Sixth Report and Order of 1952. The de cisions with 
respect to these assignments was made on the basis |of no evidence what¬ 
soever. The decision of the Commission that VHF and UHF could live 
together in the same community was a decision not based on e^^rience 
in television but was based on the accumulated knowledge of the Commis¬ 
sion in other fields projected by reason of the Commission's expertise 
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into the television field. But conjecture and speculation, no matter how 
well informed, cannot be the basis for continuing adherence to the deci¬ 
sion where the overwhelming facts revealed by subsequent history estab¬ 
lish that the original conjecture and the original decision was in¬ 
correct and contrary to the basic purposes of the Television Assignment 
Plan and, therefore, contrary to the public interest. 

13. It should be noted that in the original petition. Coastal Bend 
alleged that it has had serious difficulties in obtaining network programs 
even though it is the only operating station in the large market of Corpus 
Christi. Its difficulties in obtaining network programming has stemmed 
from both action of the networks and more particularly from the attitude 
and action of national advertising agencies. In several instances, even 
after the agency had committed itself to order network programs, the 
station has experienced great difficulties in securing these programs. 

Only through renewed efforts have such programs eventually been ordered 
for KVDO-TV. 

14. The problem with which the Commission is faced in this case 
is the determination of the competitive situation and operating conditions 
which will exist after VHF stations have commenced operation in Corpus 
Christi. The difficulties described above, which Coastal Bend offers 
and is ready to prove at a hearing or in any other manner as the Com¬ 
mission desires for the verification of the allegations made herein are 
but a forerunner of what will happen if intermixture becomes a reality 
in Corpus Christi. It is significant to note the public admissions made 
by the opponents of the Coastal Bend petition. Harry Hayes of Station 
KWBU, licensed to the Baptist General Convention of Texas, has publicly 
stated with reference to the pending petition, "UHF stations all over the 
country are fighting for their lives and I don’t blame them”. T. Frank 
Smith, President and Manager of Station KRIS, licensed to Gulf Coast 
Broadcasting Company, has publicly stated that only VHF television is 
"modern TV”, and he has continually indicated publicly that live network 
programming cannot be obtained by a UHF station in Corpus Christi. 
Reference is again made to the attitude of some people in Corpus Christi 


toward UHF television referred to in the original petition and contained 
in a letter in September ll, 1954 from petitioner’s president to the 
Commission. The slander of UHF now going on in Cbrpus Christi may be 
able to be withstood so long as VHF is not in competition with it. But in 

view of the record throughout the country, what chance has UHF in the 

! 

! 

face of such attacks by VHF competitors ? 

t 

15. Reference must be made to certain engineering contentions 
made by opponents of the Coastal Bend petition. It is claimed that the 

t 

UHF is not technically comparable to the VHF. The Baptist General Con- 

i 

vention of Texas has submitted a long engineering statement by A. Earl 

i 

CuUum, Jr., in support of this contention. If the opinions of Mr. Cullum 
are correct, then a drastic mistake has been made iii the establishment 
of a UHF as a competing medium with the VHF and the Commission has 
an immediate duty to correct its grevious error. Some opponents also 
claim that de-intermixture in Corpus Christi is unwarranted because of 
an alleged resulting inefficiency in the use of spectrum space and an 
alleged lack of coverage in outlying areas. It is clear that if inefficiencies 
in the use of spectrum space are to be determinative of this proceeding, 
then de-intermixture is a ’"must". There are only 12 VHF channels and 
there are 70 UHF channels. In and around Corpus Christi, only two VHF 
channels will possibly be in use. At least five times !that number are 

available in the UHF. In terms of waste of spectrum^ space, it is clear 

i 

that an allocation policy which promotes the use of oiUy two VHF channels 
is much more wasteful than an allocation policy which encourages the use 
of many UHF channels at the cost of a loss of two VfiF channels. 

16. Further, it cannot be argued that there ar^ insufficient UHF 
channels available in the Corpus Christi area to pernjiit the widest and 
fullest coverage if Corpus Christi is a UHF only areal The Commission 
has authorized the use of UHF satellites. If Corpus Christi is a UHF area, 
it is clear that such satellites would be used. Further, comparison cannot 
be made between low power UHF and full power VHF.' There is no ques- 

I 

tion that if Corpus Christi is a UHF area, UHF stations in the area will 
operate with high power and with higher towers. Petitioner states that 
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in the event that de-intermixture is accomplished by this petition, it will 
increase its coverage area either by increased power or the use of satel¬ 
lites, or both. 

17. The issue in this case is very simple. Will the Commission 
admit an error which nearly the whole television industry recognizes 
and prevent the difficulties which have been encountered in other com¬ 
munities from coming to pass in Corpus Christi ? The question here is 
whether Corpus Christi will be served by two VHF stations which will have 
a monopoly in the television field or whether there will be four or more 
television stations all competing equally to provide a desired variety of 
service to Corpus Christi. It is to be noted that Corpus Christi now has 
95 six AM stations. The Commission has already found that the public in¬ 
terest will be served by the allocation of four television channels to that 
dty. Maintaining the present allocation plan in Corpus Christi will only 
result in the destruction of the free and fair competition which is the basis 
of the Communications Act. Adherence to the present allocation plan in 
Corpus Christi will, without question, prevent the establishment of a 
variety of strong competing stations which will bring to the people of 
Corpus Christi the service they are entitled to under the Communications 
Act. 

In view of the foregoing, it is requested that the petition shall be 
granted and rule making proceedings should be instituted as requested 
as soon as possible. 

Respectfully submitted, 

COASTAL BEND TELEVISION dO. 

By Paul Dobin 

Cohn and Marks 
317 Cafritz Building 
Washington 6, D. C. 

Its Attorney 


December 6, 1954 
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100 [Stamped '’RecM Mar 14, 1955, F. C. C. Mail & Files”] 
Application of 


[Stamped ”Mar 1955, F. C. C. 
Office of Secretary] 

GULF COAST BROADCASTING COMPANY 


Corpus Christi, Channel 6 

Motion for Immediate Grant 


Docket 10559 


Gulf Coast Broadcasting Company, the applicant, moves that the 
Commission forthwith enter its order granting the application of Gulf 
Coast Broadcasting Company for a construction permit for a radiotelevi- 

I 

Sion broadcasting station at Channel 6 in Corpus Christi and shows: 

1. The application was filed June 1, 1951. | 

2. When considered by the Commission, the application was in 
conflict with one filed by Baptist General Convention! of Texas and accord¬ 
ingly was designated for hearing. 

3. Hearing was held during the summer of 1953. An Initial Deci¬ 
sion was published June 18, 1954, granting the appli^tion of Gulf Coast 
Broadcasting Company and denying that of Baptist General Convention 
of Texas. Exceptions were filed by the Convention on August 6, 1954, 
and elaborate briefs were filed. Oral argument was! held before a quorum 
of the Commission December 14, 1954. The procedural exigencies have 
long delayed disposition of the case. Throughout thi^ entire period the 
residents of the Corpus Christi area have necessarily been deprived of 

101 a local television service. On the face of the mattei^ anything that can be 
done to expedite the establishment of a channel-6 station at Corpus Christi 
will be of substantial public benefit. ! 

4. Corpus Christi is the largest city in the Uiiited States of Ameri- 
ca without local very-high-frequency television service. 

I 

5. Yesterday Baptist General Convention of Texas withdrew its 
^plication so that the Gulf Coast application is now the only pending ap¬ 
plication It is fully ready for Commission action ahd an order granting 
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the Gulf Coast application need not involve the jrfiilosophy of the Initial 
Decision. 

GULF COAST BROADCASTING COMPANY 

By /S/ Paul M. Segal 

Segal, Smith & Hennessey 
816 Connecticut Ave. 

Washington 6, D. C. 

/S/ A. M. Herman 

Samuels, Brown, Herman & Scott 
12th Floor, Electric Building 
Fort Worth, Texas 

March 11, 1955 


103 In the Matter of j 

Amendment of Section 3. 606, ) 

Table of Assignments, ) 

Rules Governing Television ) 

Broadcast Stations ) 

In re Applications of | 

GULF COAST BROADCASTING COMPANY ) Docket No. 10559 
Corpus Christi, Texas ) File No. BPCT-723 

BAPTIST GENERAL CONVENTION OF TEXAS ( Docket No. 10560 
Corpus Christi, Texas j File No. BPCT-906 

For Construction Permits for New ) 

Television Broadcast Station ) 

PETITION FOR PROMPT CONSIDERATION 
AND STAY OF FURTHER PROCEEDINGS 
1. On October 29, 1954, Coastal Bend Television Company, per¬ 
mittee of operating UHF Station KVDO-TV, located in Corpus Christi, 
Texas, filed a Petition looking towards the institution of rulemaking pro¬ 
ceedings to accomplish de-intermixture in Corpus Christi, Texas. Oppo¬ 
sitions were filed by various applicants for VHF channels in Corpus Christi, 
Texas, and on December 6, 1954, a Reply to these Oppositions was filed 
by Coastal Bend Television Company. 


2. Since that time, no action has been taken in connection with the 
Coastal Bend Petition. 

3. By reason of various pending petitions, the Commission has 
under consideration various changes in the Commission’s Rules look- 

i 

ing toward alleviation of the UHF problem. Among these is the tech¬ 
nique of de-intermixture which has been the subject I not only of other 
pending petitions before the Commission, but also the subject of inquiry 
by a Senate Committee. It is therefore assumed that action on the Coastal 

Bend Petition has been held in abeyance pending consideration of the over- 

! 

all problem and similar petitions relating to other qities, such as Peoria, 
Hartford and Madison. | 

4. At this moment, there are two pending applications for Chan¬ 
nel 6 in Corpus Christi; that of Gulf Coast BroadcajSting Company and 

! 

the Baptist General Convention of Texas. On March 10, 1955, however, 
the Baptist General Convention of Texas filed a Petition to Dismiss its 
application which, if granted, would leave the pendihg application of Gulf 
Coast Broadcasting Company unopposed. 

5. It is, of course, clear from prior decisions and the pending pe- 

i 

titions before the Commission relating to de-intermixture that a crucial 
question involving the disposition of those petitions is the expenditure of 
monies by applicants and permittees. If the Commission were to make a 
final grant to Gulf Coast Broadcasting Company, permitting that com¬ 
pany to proceed with the construction of its propose^ station on Channel 
6, the rights of Coastal Bend Television Company tq a full and fair de¬ 
termination of its Petition, which is now pending for several months, 
would be rendered impossible. | 

6. In view of the foregoing, it is requested that the Commission 
give prompt consideration to the pending Petition of Coastal Bend Tele¬ 
vision Company, described above, and that in any event it take no action 
making a final grant to Gulf Coast Broadcasting Company which would 

permit it to spend any further monies in connection with the proposed 

i 

construction and operation of its television station until such time as 
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the Commission has acted upon the Petition for De-Intermixture filed 

by Coastal Bend Television Company on October 29, 1954. 

Respectfully submitted, 

COASTAL BEND TELEVISION CO. 

By Paul Dobin 

317 Cafritz Bldg. 

Washington 6, D. C. 

March 11, 1955 Its Attorney 


106 [Stamped ”RecM Mar 16, 1955, F. C. C. Mail & Files”] 

OPPOSITION TO THE PETITION OF COASTAL BEND 

TELEVISION COMPANY ”FOR PROMPT CONSIDERATION 

AND STAY OF FURTHER PROCEEDINGS” 

1. Gulf Coast Broadcasting Company does not oppose the request 
filed March 11, 1955, by Coastal Bend Television Company, that the 
Commission speedily consider the company’s request for a rule-making 
proceeding by which the company seeks to accomplish what it calls de- 
intermixture in Corpus Christi, Texas. Gulf Coast Broadcasting Com¬ 
pany will oppose such a proposal in due time but believes the Commis¬ 
sion should speedily consider and quickly deny the Coastal Bend request. 

2. However, Gulf Coast Broadcasting Company wishes to register 
most emphatic opposition to the strange request contained in the Petition 
that the Commission ”take no action making a final grant to Gulf Coast 
Broadcasting Company which would permit it to spend any further monies 
in connection with the proposed construction and operation of its televi¬ 
sion station until such time as the Commission has acted upon the Peti¬ 
tion for De-Intermixture filed by Coastal Bend Television Company on 

107 October 29, 1954. ” Such a request asks the Commission without rea¬ 
son to avoid its statutory duty. 

3. It is well known that no construction permit of the Commis¬ 
sion will operate to negate the Commission’s rule-making power. It is 
even better known that no construction permit is valid against the 
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lawful exercise of the federal regulatory power. 

4. Should the FCC grant the application of Giilf Coast Broadcast- 

I 

ing Company to use channel 6 and should the Commission thereafter 
finally order Gulf Coast Broadcasting Company to change frequency from 

I 

channel 6 to some other frequency in the ultra-highrfrequency range. 

Gulf Coast Broadcasting Company must and will codaply. The reason 
behind this is expressed by the United States Court of Appeals for the 
District of Columbia Circuit in its memorandum opinion in a case in 
which present counsel both for Gulf Coast and for Cpastal Bend were 
involved; namely, The Enterprise Company v. FCC^ where the Court 
pointed out that the Commission may not be considered likely to render 
an improper decision in any proceedings merely because someone has 
expended money for construction. A copy of the Court’s memorandum 
opinion is attached as Exhibit A. | 

i 

5. So as to indicate that the Commission will! not encoimter the 

I 

} 

alleged difficulties in consummation of its lawfully-pxercised rule- 
making power, there is attached as Exhibit B the affidavit of T. Frank 

i 

Smith, Esq., president of Gulf Coast Broadcasting Company and its sole 
beneficial stockholder, in which Mr. Smith indicates that if and 
when his company is finally required by order of the Commission to 
change frequency from channel 6 to another, the company will do so. 

i 

6. While the pending request for rule-making is no doubt con¬ 
sidered very seriously by the executives of and attorneys for Coastal 
Bend Television Company, there is no occasion to Income hysterical 
about the matter. 

GULF COAST BROATCASTING COMPANY 

By Paul M. Segal 

816 Connecticut Ave. 

Washington 6, D. IC. 

I 

A. M. Herman 

Samuels, Scott, Herman & Brown 
12th Floor, Electjric Bldg. 

Fort Worth, Tex^ 


March 16, 1955 
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ORDER 


The Commission having under consideration a petition filed March 
10, 1955, by Baptist General Convention of Texas for dismissal of its 
above-entitled application; and 

IT APPEARING, That no opposition has been filed with this Com¬ 
mission to a grant of the above-referenced petition; 

IT IS ORDERED, This 16th day of March, 1955, that the above- 
referenced petition is GRANTED; and the above-entitled application 
of Baptist General Convention of Texas is DISMISSED; 

IT IS FURTHER ORDERED, That the above-entitled application 
of Gulf Coast Broadcasting Company is RETAINED in hearing. 

FEDERAL COMMUNICATIONS COMMISSION, E. M. Webster, 


Commissioner 


/S/ Mary Jane Morris 

Secretary 


119 [Stamped ”Rec’d Mar 21, 1955, F. C. C. Mail & Files”] 

REPLY TO MOTION FOR IMMEDIATE GRANT AND TO 
OPPOSITION TO THE PETITION OF COASTAL BEND TELE¬ 
VISION COMPANY ”FOR PROMPT CONSIDERATION AND 
STAY OF FURTHER PROCEEDINGS” 

1. Coastal Bend Television Company submits the following Reply 
to Motion for Immediate Grant and to Opposition to the Petition of Coastal 
Bend Television Company for Prompt Consideration and Stay of Further 
Proceedings. In support thereof it states: 

2. On March 11, 1955, Gulf Coast Broadcasting Company filed 
a Motion for Immediate Grant in the above entitled matter since its 
application for a television station on Channel 6 in Corpus Christ! was 
then unopposed. On the same day. Coastal Bend Television Company 
filed a Petition for Prompt Consideration of its pending Petition for 
De-Intermixture in Corpus Christ! and requested a stay of further 
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proceedings in the Channel 6 hearing. Particularly, it requested the 
Commission to take no action making a final grant to Gulf Coast Broad- 

i 

casting Company which would permit it to spend aiiy further monies in 
connection with the proposed construction and operation of its television 

I 

station until such time as the Commission has act^d upon Coastal Bendas 
Petition for De-Intermixture. | 

i 

3. On March 16, 1955, Gulf Coast Broadcasting Company filed 
an Opposition to the Coastal Bend Petition of March 11, 1955. The 
Opposition of Gulf Coast Broadcasting Company cites as authority for 

I 

the denial of the Coastal Bend Petition a decision hy the United States 

i 

Court of Appeals of March 8, 1955 in the Enterprii^e Company v. Fed - 
eral Communications Commission. In that case the Circuit Court held 
that the expenditure of money for construction by d licensee was not 

I 

I 

grounds in and of itself for issuance of a stay order prohibiting such 
construction. The decision in the Enterprise Company is, however, 
of no relevance in this case. The decision of the Court of Appeals is 
based on the proposition that the expenditure of money for construction 
is not a proper grounds upon which to base a| stay order prohibit¬ 
ing such construction since the Commission will not take such an expen ¬ 
diture of money into account in any further proceedings dealing with 

! 

the validity of the construction permit . In this ca^e, however, the 
expenditure of money is a specific factor which thd Commission has 

I 

heretofore considered in its rule making proceedii^s of the type in¬ 
volved here. This was recognized by Beaumont Broadcasting Corpo¬ 
ration itself in the Enterprise case in an Opposition to a Petition for the 

I 

Stay Order in that case. Beaumont Broadcasting Corporation pointed 

i 

out that the expenditure of money was a fact which the Commission had 
considered in rule making proceedings, but argued that since such an 
expenditure of money would not be considered in a comparative pro¬ 
ceeding, the rule making proceedings did not afford a basis for a 
stay order in the Enterprise case. As the Gulf Codst opposition pointed 
out, present counsel for both Gulf Coast Broadcasting Company and 
Coastal Bend Television Company were involved ini the Enterprise case. 


I 
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As a matter of fact, the opposition of Beaumont Broadcasting Corpora¬ 
tion referred to herein was filed by present counsel for Gulf Coast 
Broadcasting Company. 

4. We agree with Gulf Coast Broadcasting Company that any con¬ 
struction permit issued to it can be modified by appropriate order if 
the Commission should so decide it was necessary after a rule making 
proceeding. This does not, however, remove the necessity for the 
stay of further proceedings in connection with the Gulf Coast Broad¬ 
casting Company application. The prejudice to Coastal Bend Televi¬ 
sion Company will result from the fact that under prior decisions of 
the Commission in rule making proceedings, the expenditure of monies 
by Gulf Coast Broadcasting Company may serve as a basis for denial 

of Coastal Bend’s Petition. Where Coastal Bend’s Petition has been on 
file for many months, the Commission cannot permit action at this time 
by Gulf Coast Broadcasting Company which may serve as a basis for 
denial of that Petition. On the contrary, the Commission is required, 
as a matter of fairness and due process of law, to maintain the status 
quo so that the Coastal Bend Television Company Petition may be given 
full and fair consideration. 

5. Gulf Coast Broadcasting Company suggests that this ”is no 
occasion to become hysterical”. We quite agree that the problems of 
the UHF will not be solved by hysteria. Nor will they be solved, how¬ 
ever, by precipitate action which can only serve to further aggravate 
a situation overaggravated with the result that a solution to the prob¬ 
lem will be made all the more difficult. 

Respectfully submitted, 

COASTAL BEND TE LEVISION COMPANY 

By Paul Dobin 

Its Attorney 

March 18, 1955 
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124 [Stamped ’Tlec’d Apr 5, 1955, F. C. C. Mail & Files”] 

Law Offiqes 
Cohn and iMarks 
Cafritz Building 
Washington 6, D. C. 

April 4, 1955 

Miss Mary Jane Morris, Secretary I 

Federal Comnmnications Commission 
Washington 25, D. C. 

Dear Miss Morris 

Transmitted herewith on behalf of Coastal Bend Tblevision Co., per¬ 
mittee of UHF Station KVDO-TV, Corpus Christi,| are an original and 
14 copies of a ^’RENEWED REQUEST FOR INSTITUTION OF RULE- 
MAKING PROCEEDINGS”. 

Very truly 3 rours, 

i 

/S/ Paul Dobin | 


Enclosures 


Before the 

125 FEDERAL COMMUNICATIONS COMMISSION 

i 

In. the Matter of 

) 

Amendment of Section 3. 606, ( 

Table of Assignments, ' 

Rules Governing Television ) | 

Broadcast Stations ) 

RENEWED REQUEST FOR INSTITUTION OF 

RULE-MAKING PROCEEDINGS 

1. On October 29, 1954, Coastal Bend Television Company, per 

i 

mittee of UHF Station KVDO-TV, located in Corpi^ Christi, filed a 
petition requesting the institution of rule making proceedings looking 
toward de-intermixture in Corpus Christi so as to i make that market 
an all UHF market. It is unnecessary here to repeat the bases for 
that request; the compelling considerations for the; institution of the 
requested rule making proceedings are set out at length in the petition 
itself and in a 'Heply to Oppositions to Petition foif Institution of 



28 


Rule Making Proceedings” filed December 6, 1954. 

2. In view of the recent action of the Commission in instituting 
rule making proceedings looking toward de-intermixture in Peoria, 
Evansville-Hatfield, Madison and Hartford, it is clear that the Com¬ 
mission is required to grant the petition of Coastal Bend. For Corpus 
Christ! presents a classic situation for the application of the principles 
to be considered in the rule making proceedings referred to above. 

Clearly, if de-intermixture is to be based on principle, the Commis¬ 
sion cannot pick and choose the Communities in which the UHF situa¬ 
tion will be corrected. Where, as here, a proper petition has been 
filed, the Commission is required to apply its allocation principles with 
consistency and fairness to all communities. 

3. It is to be noted that the situation in Corpus Christ! permits 
the use of VHF channels assigned to it in a more efficient and equitable 
manner than any of the other proposals for de-intermixture. As is 
demonstrated in the attached engineering statement of Everett Dillard, 
both Channel 6 and Channel 10 can be reassigned in areas which present¬ 
ly are without television service and which almost certainly will continue 
to be television white areas if VHF channels are not made available to 
them. Particularly Channel 6 can be reassigned to several cities in the 
western part of Texas which do not lie within even a Grade B coverage 

126 contour of a television station. Channel 10 may be reassigned in the 

area surrounding Victoria, Texas, which also is a substantial television 
white area. It is to be noted that during the allocation proceedings the 
Commission denied a request for the assignment of a VHF channel to 
Victoria. In other words, if Channels 6 and 10 are reassigned as pro¬ 
posed herein, television service will be made possible for the first time 
in other parts of the United States and at the same time healtiyand com¬ 
petitive television service will be provided to the Corpus Christ! market. — 

V It is to be noted that in Docket No. 11334 no showing whatsoever was 
made as to how the Hatfield VHF channel could be reassigned. Further, 
as in this case, two VHF channels are involved in the proposed reassign¬ 
ment. 
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4. Attached hereto is an affidavit executed by the President of 

i 

Coastal Bend Television Company, which states that if de-intermixture 
is provided for in accordance with Coastal Bendas request, Station KVDO- 

i 

TV will immediately order a 12 kw amplifier to achieve an effective radiated 
power of more than 200,000 watts. Further, if Coastal Bend*s petition is 

I 

granted, studies will be instituted looking toward th^ possible reallocation 
of the transmitter site inland. If the trananitter site is relocated inland 

i 

I 

and its antenna height increased, KVDO-TV with an ^creased ERP will 

provide a very good signal over a large area. There is no question that 

1 

other UHF stations would provide comparable service. Added to this is 
the possibility of satellite operation if it is deemed necessary. It must, 
however, be noted that the terrain in the Corpus Christi area is ideal for 
the UHF and that it may be expected that coverage for the UHF will exceed 
the Commission’s estimated coverage based upon its theoretical propaga- 

2/ i 

tion curves.— i 

5. In view of the foregoing, it is requested thit the Commission in¬ 
stitute rule making proceedings looking toward the following chaises in 
the Commission’s Tables of Assignments: 

a. Redesignate Channel 6 or 10 as an educfational reservation 
in Corpus Christi and make Channel 16 available for commercial 
operation. 

b. In the Alternative, reassign Channel 6 and/or Channel 10 

as follows: i 

1. Delete Channel 6 from Corpus Christi and assign it to 
one of the following cities in Texas: 

Uvalde, 

La Pryor | 

Carrizo Springs j 

Crystal City 


2/ Full information concerning coverage would, of course, be sub- 
mitted to the Commission after rule making proceedings are instituted. 

It is presumed that the same information listed in the outstanding notices 
of proposed rule making would govern the Corpus Chbristi proceedings. 
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2. Delete Chanel 10 from Corpus Christi and assign it 

to one of the following cities in the State of Texas: 

Palacios 
Port Lavaca 
Matagordo 
Bloomington 

Placedo (sometimes referred to as 
Placid Jimction) 


Respectfully submitted, 

COASTAL BEND TELEVISION CO. 

By Paul Dobin 

Its Attorney 

April 4, 1955 


129 STATE OF TEXAS ( 

} ss 

COUNTY OF NUECES ) 

Gabriel Lozono says under oath that he is president of Coastal Bend 
Television Company owners and operators of television station KVDO- 
TV Channel 22, Corpus Christi, Texas. 

Mr. Lozano states that if the Federal Communications Commis¬ 
sion should grant Coastal Bend’s petition for de-intermixture of the Cor¬ 
pus Christi area assigning only UHF channels to this area. Coastal Bend 
Television Company will immediately order a 12 Killowatt amplifier to 
be added to its existing equipment and thus achieve an effective radiated 
power of more than 200,000 watts. 

Mr. Lozano further states that this action has been approved in a 
regularly constituted meeting of the directors of Coastal Bend Television 
Company and that there would be no delay in placing this order immediate¬ 
ly on receipt of notice of the Commissions action in making de-intermix- 
ture effective. 


/S/ Gabriel Lozano 


I 
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Subscribed and sworn to before me, a notary public,! in and for the 
Coimty of Nueces, State of Texas, this 2dth day of March 1955. My 
Commission will expire June 1, 1955. 

/S/ Arturo iVasquez 

Notary ^blic, Nueces County, 
Texas; 


Engineering Statement in re Petition for ’’De-Wermixture’’ 
of TV Channels at Corpus Christi, Texas, Setting Forth 
Manner in Which Present Corpus Christi Channels 6 and 10 

i 

May Be Reassigned to Accomplish De-intermixture Request 

t 

of Coastal Bend Television Company 
Commercial Radio Equipment Company has been retained to make a 
further study of the possible use of the television s^^ctrum space in the 
Corpus Christi area with particular reference to the pending petition 
for *’de-intermixture'’ filed by Coastal Bend Television Company. 

I 

We have been requested to ascertain the manner in which television chan- 

I 

nels 6 and 10, now assigned to Corpus Christi, cou|d be used assignment- 
wise, if the Coastal Bend petition were granted. 

It is obvious that either of the above VHF channels <bould be designated 
as the educational reservation at Corpus Christi, ai^d UHF Channel No. 
16* present Corpus Christi educational assignment) could be made avail¬ 
able for commercial use. 

I 

I 

In addition to the foregoing, and based upon the requirements set forth in 

I 

the Commission's Rules and Standards, Channels Gland 10 could be as¬ 
signed to any one of the Texas communities listed b^low: 

Channel 6 - Uvalde, La Pryor, Carrizo Sprii^, C 3 n:*stal City 

Channel 10 - Palacios, Port Lavaca, Matagordo, Bloomington, 
Placedo Junction 

i 

! 

* COMMERCIAL RADIO EQUIPMENT COMPANY-Radio Engineering Con- 
sultants 
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It will be noted that the communities to which Channel 6 could be 
assigned, now have no television service, nor are any of these com¬ 
munities within the Grade B signal strength contours of any existing 
VHF or UHF TV station or grant thereto. 

To each of these Texas towns there is no VHF assignment closer 

than 

(a) 81 miles from Uvalde 

(b) 89 miles from LaPyror 

(c) 104 miles from Carrizo Springs 

(d) 97 miles from Crystal City 

Note: In all cases herein given, the nearest VHF assignments are 
in San Antonio. 

With respect to Channel 10 for use in any of the communities men¬ 
tioned as assignable thereto, there is no television service in the area, 
and there are no VHF assignments closer than 

(a) 68 miles from Matagordo 

(b) 75 miles from Palacios 

(c) 96 miles from Port Lavaca 

(d) 102 miles from Placedo Junction 

(e) 107 miles from Bloomington 

Note: In all cases herein given the nearest assignment is KTRK- 
TV, Houston, Texas. KTRK-TV Coordinates: N. Lat. 29 degrees 
34’ 25”, W. Long. 95 degrees 28’ 31” 

131 Particularly, it is desirable to assign Channel 10 near to the 

Victoria, Texas, area since during the allocation proceedings a re¬ 
quest for the assignment of a VHF Channel to Victoria was denied by 
the Commission. The assignment of a VHF channel to the Victoria area 
would make available a VHF service to a large and important part of 
Texas, otherwise without television service. 

Bloomington is 12 miles from Victoria; Placedo Jimction is 13 
miles from Victoria. This area is presently devoid of any reliable 

Commercial Radio Equipment Company - Radio Engineering Consultants 
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television service, and the single UHF assignment now made to Vic- 

i 

toria (Ch 19*) has no applications pending therefor. | 

U. S. Post Office Coordinates for Bloomington and Placedo Junc¬ 
tion are 

For Bloomington, Texas For Placedo Junction, Texas 

N. Lat. 28 degrees 38' 52” N. Lat. 281 degrees 41' 32” 

W. Long. 96 degrees 53' 35” W. Long. d6 degrees 49' 39” 

i 

Neither Placedo Junction or Bloomington, Te^ms, presently have 
any TV assignments, VHF or UHF. 

The assignment of Channel 6 to the general area of Uvalde would 
be putting a VHF channel in an area which has a better chance of sup- 

i 

porting a VHF operation than a UHF operation. Tlds is so because of 
the sparsely populated nature of the area, and the heed for covering 
wide areas at least cost in order to reach a large ^ough audience to 
support a TV station. This part of Texas needs a VHF service if it is 
to have television within any reasonably foreseeable future. Uvalde and 
Crystal City each have one UHF assignment. No applications are pend- 

i 

ing for either. La Pryor and Carrizo Springs do npt presently have any 
TV assignments. 

i 

i 

AFFIDAVIT 

I 

DISTRICT OF COLUMBIA) ! 

CITY OF WASHINGTON ) | 

I, Everett L. Dillard, Registered Professioi^ Engineer No. 605 
in the District of Columbia, whose engineering qualifications are known 
to and have been accepted by the Federal Communications Commission, 
did prepare this statement for Coastal Bend Television Company and 
the facts herein stated are true and correct to the l^st of my knowl¬ 
edge and belief. 

/S/ Everett L. Dillard, Affiant 

Subscribed and sworn to before me this 4th day of ^pril, 1955 

SEAL My Commission Expires July 15, 1956 ; Notary Public 

Mbrris Love 

Commercial Radio Equipment Company-Radio Engineering Consultants 
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[Received April 27, 1955 F. C.C. Mail & Files] 

Answer to ^^Reply to the Renewed Request 
For Institution of Rule-Making Proceedings 
and Motion to Dismiss Petition For Institu¬ 
tion of Rule-Making Proceeding** and Request 
_ For Public Announcement _ 

1. The merits of the Petition of Coastal Bend Television Company 
for deintermixture of the Corpus Christi market has been the subject of 
extensive pleadings filed by all the parties at earlier stages of this pro¬ 
ceeding. On April 25, 1955, Gulf Coast Broadcasting Company filed 
another document which clearly adds nothing to the merits of this discus¬ 
sion. The misleading character of the pleading, however, necessitates 
an answer. 

2. The outstanding character of the latest pleading filed by Gulf 
Coast Broadcasting Company is the complete bankruptcy of the arguments 
on its merits. Not a word is mentioned about the five outstanding Notices 
of Proposed Rule Making looking toward the deintermixture in various 
communities. Gulf Coast treats them as non-existent. The reason for 
this is obvious. No rational distinction could be made between the situa¬ 
tions presented in these other cases and the situation in Corpus Christi. 
Accordingly, Gulf Coast would have the Commission disregard its action 
in these other cases so that its own private interests may be served. 

3. We repeat here that the basic question presented to the Commis¬ 
sion in the Corpus Christi situation is whether the Comlnission will apply 
its allocation principles with consistency and fairness. Can there be any 
rational justification for inquiring into the merits of deintermixture in 

157 five fully comparable situations and at the same time failing to make such 

inquiry in Corpus Christi? We are not faced here with what the ultimate 

result will be. The sole question is - will some people be afforded a 

hearing at the same time that a hearing is denied to others. This is the 

result for which Gulf Coast contends. We submit that such a result would be 
completely discriminatory. 

4. It is unnecessary to reply to the substance of most of Gulf Coast's 
arguments; they are completely irrelevant to the consideration of the ques¬ 
tion before the Commission. But even in making its arguments, its state¬ 
ment of facts is misleading. For example, in referring to the financing 
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plan of Coastal Bend, it refers to an application filed July 16, 1952, ob¬ 
viously prepared without the help of persons inform^ in television matters 
and indicating the sincerest effort on the part of public spirited persons to 

i 

I 

establish television in their own community. What ^ not referred to in 
any way is the subsequent amendment to this application of June 16, 1953, 
which provided a fully effective television proposal ^pon which the station 
has been built and upon which it is offering a fine service to the citizens 
of Corpus Chri^ti. Likewise, on Page 9 of the Gulf ;Coast pleading, the 
frivolous argument is made that Coastal Bend is requesting the deletion 
of only one VHF channel and not the deletion of Two, How silly can liti¬ 
gants become? i 

5. The Gulf Coast petition attempts to lead th^ Commission to the 
belief that Gulf Coast seeks no private advantage, but appears solely as 
the defender of the public interest. Nothing could be farther from the 

I 

truth. Sometime after Coastal Bend went on the air^ providing the first 
television service to the community, a canard sprung up in the commimity 

I 

to the effect that "big time" TV and live network TV! could not come to 
Corpus Christ! until the establishment of a VHF station. On September 16, 

I 

1954, Coastal Bend Television Company submitted tp the Commission in- 

I 

formation concerning this campaign of slander of the UHF. We pointed 
158 out that Gulf Coast Broadcasting Company apparently endorsed this cam¬ 
paign of slander. We served a copy of this letter uppn counsel for Gulf 
Coast. We urged the Commission to take all steps to inquire into the 
circumstances surrounding this slander of the UHF. | Up to this time, the 
Commission has done nothing. The campaign has continued relentlessly. 
The local Chamber of Commerce has recently adopt^ a public position 

i 

criticizing the proposal to delete VHF channels froni Corpus Chrlstl. 

i 

The position taken by the Chamber of Commerce is exactly the same as 
the previous position taken by the so-called TV-For-^CC Committee. It 

i 

states in part: 

’With VHF television, the general public is not subject to 
excess cost for conversions - not necessarily required to 
purchase antennas if they are within 15 to 20 miles of the 
transmitter - not subject to the washing down of their 
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converted antennas to prevent salt deposits - not re¬ 
stricted to viewing national programs on a delayed 
basis on film - not subject to the very apparent dis¬ 
crimination by national advertisers toward the use of 
UHF stations as an advertising media. 

We call upon Gulf Coast to state whether or not it condones the mis- 
statetaients involved in the position taken by the Chamber of Commerce. 

6. No matter what action is taken by the Commission in connec¬ 
tion with the pending Petition for Deintermixture, it is requested that the 
Commission issue a public statement condemning slander of the UHF, no 
matter where it occurs. Such action is the very least the Commission 
can take in order to protect those persons who are willing to invest money 
in a medium sponsored by the Commission. The Commission should 
make clear that from the standpoint of the community at large, UHF 
television is just as ’’big time” as VHF television and that there is no 
difference in the quality of the service that can be rendered, if but given 
a chance, network-wise, commercial-wise or otherwise. Anything short 
of a clear-cut statement on the part of the Commission condemning the 
slander of UHF would constitute a complete failure on the part of the Com¬ 
mission to exercise its clear-cut powers in the furtherance of the public 
interest. 

Respectfully submitted, 

COASTAL BEND TELEVISION COMPANY 
By /s/ Paul Dobin 

Cohn and Marks 

317 Cafritz Bldg. 

Washington 6, D. C. 

Its Attorney 


April 26, 1955 
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MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioner Hyde dissentii^ for the same 

reasons set forth in his dissent in the Report and 
Order in Docket Nos. 11238 et al; Commissioner 
Bartley dissenting. 

1. The Commission has before it for consideration the following 

i 

petitions seeking to amend the Table of Assignments contained in Section 
3. 606 of its rules and regulations and other rules and standards relating 
to television broadcast stations: 


Date Filed 

Petitioner 

Request 

7/6/54 

Mid-America Broadcasting Co. 

i 

Assign Channels 7,9,13 

Amended 

6/2/55 

Louisville, Ky, 

to Louisville, Ky. 

8/13/54 

Neptune Broadcasting Corp. 
Atlantic City, N. J. 

Assign Channel 8 to 

Atlantic City, N. J. 

10/29/54 

Coastal Bend TV Co. 

Corpus Chrlstl, Tex. 

Delete Channels 6 and 

10 and assign Channels 

56 and 65 at Corpus Christi. 

j 

1/5/55 

Atlantic Video Corp. 

Asbury Park, N. J. 

Assign Channel 8 to 

Asbui 7 Park, N. J. 

2/2/55 

Stanley H. Durwood 

Hutchinson, Kansas 

Assign Ch. 8 to Hutchinson, 
Kansi, and delete from 
Manhattan, Kans. and 
Woodard, Okla. 

3/22/55 

Supreme Broadcasting Co., Inc. 
New Orleans, La. 

Assign Ch. 2 to New Or¬ 
leans; and substitute Ch. 

61 fot Ch. 2 at Baton 

Roug^, La. 

3/30/55 

Plains TV Corp. 

Springfield, HI. 

1 

Shift educational reserva¬ 
tion from Ch. 22 to Ch. 2 
at Springfield or assign 

Ch. i to St. Louis and 
substitute Ch. 41. 

221 4/5/55 

Sir Walter TV Co. 

Raleigh, N. C. 

Shift Educational reserva¬ 
tion from Ch. 40 to Ch. 11 
in Durham, N. C., and from 
Ch. 22 to Ch. 5 in Raleigh. 

4/7/55 

O’Neill Broadcasting Co. 

Fresno, Calif. 

Shift ^ucational reserva¬ 
tion from Ch. 18 to Ch. 

12 in Fresno. 

j 
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Date FUed 
4/11/55 

4/12/55 

4/13/55 

4/14/55 
Amended 
10/14/55 
and 11/4/55 

4/15/55 

4/22/55 

5/12/55 

5/13/55 

6/6/55 

222 6/17/55 
7/28/55 

7/29/55 

8/15/55 

8/8/55 

10/14/55 


_ Petitioner _ _ Request _ 

Jacksonville Journal Co. Shift educational reservation from 
Jacksonville, Fla. Ch. 7 to Ch. 36. 

Capital City Corp. Shift educational reservation from 

Sacramento, Calif. Ch. 6 to Ch. 40 or delete Chs. 3 

and 10 from Sacramento. 

Wilton E. Hall Delete Ch. 7 from Spartanburg, 

Anderson, S. C. S. C. and reassign to other cities. 

Storer Broadcasting Co. Delete Chs. 7 and 10 from Miami, 
and Gerico Investment Co. Florida. 

Miami-Ft. Lauderdale, Fla. 

Eastern Broadcasting Corp. Shift educational reservation from 
Newport News, Va. Ch. 21 to Ch. 10 at Norfolk-Ports- 

mouth-Newport News, Va. 

Woodward Broadcasting Co. Delete Ch. 11 at Toledo and assign 
Toledo, Ohio to Detroit and reserve Ch. 13 for 

education. 

The Brush Moore Newspap- Assign Ch. 12 to Canton, Ohio 
ers, Inc., Canton, Ohio 

Bakersfield Broadcasting Assign Ch. 12 to Bakersfield and 
Co., Bakersfield, Calif. delete from Fresno. 

Southern Connecticut and Assign Ch. 6 to Bridgeport, Conn. 
Long Island TV Co., Inc. 

Bridgeport, Conn. 

Prairie TV Co. Delete Ch. 2 from Springfield, 

Decatur, HI. Illinois 

James Monroe and Wil- Assign Ch. 12 to Santa Barbara, 
liam E. Sullivan, Santa Calif. 

Barbara, Calif. 

Southern Radio and Equip- Reserve Ch. 12 for education in 
ment Co., Jacksonville, Jacksonville and assign Ch. 7 to 
Florida Savannah, Ga. 

Board of Public Instruc- Shift educational reservation from 

tion of Duval County, Fla. Ch. 7 to Ch. 36. 

Jacksonville, Fla. 

WLBE Inc. Delete educational Ch. 7 from 

Leesburg, Fla. Jacksonville and assign it as a 

commercial channel in Leesburg. 

Herbert Mayer d/b as Ajax Delete VHF channels in Phila- 
Enterprises, Philadelphia, delphia. Pa. 

Pa. 
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Date Filed Petitioner Request 

»-I !■ I ■■■ p. I ■ 111 —i n ■ i i i | —■■ ■■ ■ 

10/18/55 Charles W. Lamar, Jr. Delete Ch. 4 from Beaumont-Port 
and KTAG-TV, Inc. Arthur, Te^., and New Orleans, 

Pensacola, Fla. La. 

Lake Charles, La. 

10/25/55 WGOV-TV, Inc. Assign Ch. 18 to Valdosta, Ga. 

Valdosta, Ga. 

I 

10/27/55 W. Glenn Thomas, Sr. Assign Ch. |8 to Brunswick, Ga. 

Jesup, Ga. and delete Ch. 7 from Jackson¬ 

ville, Fla. I 

10/28/55 South Central Broadcast- Delete Ch. 7 from Spartanburg, 
ing Corp., Knoxville, Tenn. S. C. and assign to Knoxville, 

Tenn. and Columbia, S. C. 

10/31/55 WISE-TV, Inc. Assign Ch.' 2 to Asheville, N. C. 

Asheville, N. C. 

I 

11/7/55 Great Lakes Television Co. Assign Ch. 6 to Erie, Pa. 

Erie, Pa. 

I 

223 2. The foregoing petitions seek to institute TVjle making proceedings 

to consider new television channel assignments, and also to consider 

I 

other amendments to the television rules and standards which would con¬ 
stitute basic departures from our present allocation plan and standards 
promulgated in the Sixth Report and Order. For ex^ple, some of the 
petitions contemplate the assignment of VHF channels at separations be- 

I 

low those presently specified, coupled with the use of low power opera¬ 
tion and directional antennas. Others request departure from the princi¬ 
ple of intermixture of VHF and UHF channels employed in the present 
allocation plan. The petitions, however, are all designed to alter the 
television assignments in an individual community o^ a limited area. 

3. The Commission is today instituting a general rule making pro¬ 
ceeding to consider amendments to its present television allocation plan 

I 

and rules on a nationwide basis. The Commission points out in its Notice 
announcing that proceeding that the difficultites now confronting the 

I 

television service, while they affect individual communities, are national 

in scope and may have far-reaching implications fori the future of the 

i 

television system as a whole; and the Commission egresses its con¬ 
clusion that any approach to their consideration must, of necessity, take 


cognizance of the broad scope of the general problem. 

4. In the Commission’s view it would be neither appropriate nor 
feasible to approach the problem on the basis of separate, individual 
petitions designed to alleviate conditions in an individual commimity or 

a limited area, through departures from the present structure of channel 
assignments or existing television standards. In our view, it would be 
fruitless to undertake to consider this nationwide problem through piece¬ 
meal measures, which neither promise significant overall relief, nor 
would necessarily be consistent with such action as the Commission may 
find it appropriate to take in its general proceeding. 

5. Accordingly, the Commission does not believe that the institu¬ 
tion of rule making proceedings in the above-mentioned petitions would 

be warranted at this time. The petitioners will, of course, have full 
opportunity to submit their views with respect to the overall, nationwide 
problem in the general rule making proceeding we are instituting today. 
When the Commission may have determined the broad basis of any de¬ 
sirable revisions to its present allocation scheme and related rules, it 
will be in a position to consider questions, such as those raised by the 
subject petitions, concerning specific channel assignments in individual 
communities or limited areas. 

6. In view of the foregoing, IT IS ORDERED, That the aforemen¬ 
tioned petitions for rule making listed in paragraph 1 above, ARE DENIED. 

7. On November 7, 1955, Sir Walter Raleigh Television Company 
and Prairie Television Company submitted petitions requesting (1) leave 
to intervene in the respective comparative hearings instituted to select 

224 the best qualified applicant for Channel 5 at Raleigh, North Carolina 

(Docket Nos. 10861 and 10862) and for Channel 2 at Springfield, Illinois 
(Docket Nos. 10701 and 10703); (2) consolidation with the foregoing respec¬ 
tive docketed proceedings of petitioners’ requests for rule making looking 
toward the channel reassignments in Raleigh and Springfield listed above; 
and (3) amendment of the Commission’s rules to preclude action on pend¬ 
ing applications for television channels until pending petitions and rule 
making proceedings looking toward reassignment of the channels in 
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! 
i 

i 
! 

i 

question have been disposed of. It is not appropriate; to deal here with the 
request for leave to intervene in the adjudicatory proceedings. With re¬ 
gard to Request (2) the Commission does not believe ^hat it would be 

1 

desirable to confuse matters which are the proper sui)ject of rule making 
proceedings with questions of the comparative merits of mutually exclusive 
applications, which are at issue in the adjudicatory proceedings. More¬ 
over, it would serve no useful purpose to burden the rule making process 

j 

by consolidating the two matters since, in our view, linal decision on 
deintermixture of VHF and UHF channels in any community should not 

j 

be governed by the existence or absence of a VHF station in the com¬ 
munity. With respect to Request (3), the Commission does not believe 
that it would serve the public interest to adopt the proposed amendment 

I 

I 

to the rules, which would be tantamount to a freeze on authorization for 

i 

new television stations. The Commission believes th^t it must retain the 

I 

I 

discretion to determine on a case-by-case basis when the public interest 
requires that it freeze its adjudicatory processes during the pendency of 
rule making. (See FCC v. WJR, The Goodwill Station, Inc. , 337 U. S. 

265). The Commission is of the opinion that the procedural inflexibilities 
petitioners seek to introduce are neither necessary nor desirable. Ac¬ 
cordingly, so much of the subject petitions as conceijn Requests (2) and 
(3) above, ARE HEREBY DENIED. 

i 

FEDERAL COMMUNICATIONS COMM. 

Mary Jane Morris 
Secretary! 

i 

Adopted: November 10, 1955 ! 

Released: November 10, 1955 


i 
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225 Petition For Intervention and For Stay Of 

Further Proceedings 

[Received Nov. 16, 1955 F. C.C. Mail & Files] 

Coastal Bend Television Company, permittee of operating UHF 
Station KVDO, Corpus Christi, Texas, respectfully requests leave to 
intervene in Docket Nos. 10559 and 19560, pursuant to Section 1.388(b) 
of the Commission's Rules. In support thereof, good cause is shown as 
follows: 

1. On October 29, 1954, Coastal Bend filed a petition looking towards 
the institution of rule making proceedings to accomplish deintermixture in 
Corpus Christi, Texas. Numerous pleadings were filed in opposition to 

the request for de intermixture, and a reply to these oppositions was filed 
by Coastal Bend. On April 4, 1955, Coastal Bend filed a renewed request 
for institution of rule making and again oppositions were filed by various 
persons. 

2. On November 10, 1955, the Commission denied the petition of 
Coastal Bend without hearing, without rule making proceedings ever 
having been instituted. The petition was denied without prejudice to re¬ 
consideration in connection with the proceedings in Docket No. 11532 and 
any further proceedings which may be instituted at a later time in connec¬ 
tion with the overall television allocation problem. 

226 3. On March 10, 1955, the Baptist General Convention of Texas 
petitioned to dismiss its pending application for a television station to 
operate on Channel 6 in Corpus Christi. On a comparative basis, this 
left the application of Gulf Coast Broadcasting Company unopposed and on 
March 11, 1955, Gulf Coast filed a Motion for Immediate Grant. On the 
same day. Coastal Bend filed a Petition for Prompt Consideration and 
Stay of Further Proceedings. In this petition, Coastal Bend stated that 
it was necessary to decide its petition for de intermixture before a grant 
could be made on Channel 6. It is apparent that the Commission has 
agreed that a grant could hot be made to Gulf Coast Broadcasting Company 
until such time as the Coastal Bend petition for de intermixture was 


considered by the Commission, for it has now held up the Gulf Coast grant 

i 

although it was unopposed for eight months. | 

4. The action of the Commission in denying th0 petition of Coastal 
Bend on November 10, 1955 without reaching the merits of its petition 
makes it necessary, however, for Coastal Bend to m^e a request for 
intervention in Docket Nos. 10559 and 10560 and to r^new its request for 
stay of further proceedings in those dockets. The decisions of the Com¬ 
mission in the deintermixture cases released on November 10, 1955 did 

I ' 

not stay the adjudicatory proceedings involving VHF channels which were 
the subject of the deintermixture petitions. Since it has now become ap- 

I 

parent for the first time that it is the intention of the Commission not to 
pass upon the merits of the Coastal Bend petition until such time as the 

I 

proceedings in Docket No. 11532 are completed. Coastal Bend Television 
Company for the first time is required to intervene iii Docket Nos. 10559 

I 

and 10560 in order to prevent irreparable economic injury to itself which 
would flow from a grant at this time of the Gulf Coast application, and to 
prevent irreparable injury to the public. 

5. If permitted to intervene. Coastal Bend woidd demonstrate, as 
is set forth more fully in the pleadings which have previou^y been filed 
by Coastal Bend in connection with its petition for deintermixture, that 
the establishment of VHF service in Corpus Christi Would involve serious 
injury to the public by reason of the destruction or deterioration of UHF 
service with the resulting destruction of competition knd choice of tele- 

i 

vision service to the viewers in the Corpus Christi area. It is believed 
unnecessary to repeat here the impact of VHF service in a market such as 
Corpus Christi. The Commission, in its Notice of Proposed Riile Making 
in Docket No. 11532, states that these are '^familiar ^lifficulties presently 
facing television broadcasters". 

6. Accordingly, it is requested that Coastal Bend be permitted to 
intervene in Docket Nos. 10559 and 10560 so that it may demonstrate that 
a grant of the Gulf Coast application would be contrai^ to the public in¬ 
terest for the reasons described above. If the Coastal Bend petition is 
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granted, appropriate motions to enlarge the issues will be filed with the 
Commission. 

7. In the event that the Commission does not see fit to grant the 
petition to intervene, it is requested that the Commission stay further 
proceedings on the Gulf Coast application. Until such time as the decision 
on the merits is reached on the petition of Coastal Bend for deintermixture, 
it is clear that it would be completely inappropriate for the Commission 

to take action on the Gulf Coast application. The policy which the Com¬ 
mission has applied in the Gulf Coast case since March, 1955 must be 
continued. There is no difference between the situation prior to November 
10, 1955, as compared with the present, insofar as consideration of the 
merits of the Coastal Bend petition for deintermixture is concerned. 

8. It must be pointed out that the injury to Coastal Bend does not 
involve merely the pre-judgment of the merits of its deintermixture 
petition. More important, there would be present and immediate Injury to 
Coastal Bend as soon as a final grant of the Gulf Coast application was 
made. This is not, therefore, the type of situation which was Involved in 
FCC V. WJR, the Good Will Station, Inc. , 337 U.S. 265. WJR, the 
petitioner for rule making in that case, suffered no present injury upon a 
grant of the daytime-only permit. The only Injury it would face would be 
presented if and when the Commission granted its petition for rule making. 
In this case, not only would Coastal Bend be prejudiced on the ultimate 
determination of its rule making petition, but it will be injured immediately 
upon a grant of the construction permit. A stay is therefore required in 
order to prevent present and immediate Injury to Coastal Bend. 

9. If the Commission should deny the relief requested above, it 
is then, in the alternative, requested that upon the issuance of a final 
permit to Gulf Coast, the Commission should immediately stay the effec¬ 
tiveness of the construction permit so as to prevent construction until 
such time as the proceedings in Docket No. 11532 are terminated or 
until such time as the Commission considers the merits of the petition 
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1 / 

for deIntermixture filed by Coastal Bend Television Company. — 

Respectfully submitt^, 

COASTAL BEND TELEVISION COBCPANY 

By /s/ Paul Dobln 

Cohn and Marks 
317 Cafritz Bldg. 

Washington 6, D. C. 

November 15, 1955 Att|>mey 

i 


1 / 

— This solution will render much more difficult the Commission's 

resolution of the rule making proceeding it ha^ instituted in Docket 
No. 11532, for in order to effectuate de intermixture in Corpus 
Christi after the issuance of a construction permit it will be neces¬ 
sary for the Commission to institute a further adjudicatory proceed¬ 
ing in accordance with Section 316 of the Communications Act. 
Consequently, any grant of construction permit should be made 
only if the applicant will accept it on the condition that it may be 
modified in accordance with the outcome of Docket No. 11532 or 
any other de intermixture proceeding without show cause pro¬ 
ceedings under Section 316. 

( 

I 

♦ ♦ * *1 

I 

Opposition To ^Tetition For Intervention'and For 
Stay of Further Proceedings*^ Filed By Coastal 
Bend Television Company 

On November 15, 1955, Coastal Bend Television Corporation, per¬ 
mittee of UHF television station KVDO, Corpus Christi, Texas (Channel 
22), filed a ^Petition for Intervention and for Stay of Further Proceedings’* 
in the above-entitled proceeding, seeking: (1) leave tO intervene in the 
proceeding, so as to show that a grant of the application of Gulf Coast 

I 

Broadcasting Company (the sole surviving applicant) would be contrary 
to the public interest because of the effect of such a VHF grant on Coastal 
Bend and other UHF service; (2) in the alternative, if not allowed to 
intervene. Coastal Bend asks that the Commission stay further proceed¬ 
ings on the Gulf Coast application till after consideration on the merits 

I -■ - 

of Coastal Bend’s rule-making petition seeking de-intermixture in Corpus 
Christi (substitution of UHF channels 56 and 65 for VHF channels 6 and 
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10 presently assigned to that city); (3) if neither of the above requests is 
granted, Coastal Bend asks that the effectiveness of any construction per¬ 
mit granted to Gulf Coast be stayed so as to prevent construction until 
after the Commission considers the de-intermixture petition on its merits 

232 or terminates its recently -instituted general television allocation rule- 
making proceedings (Docket No. 11532). 

The Broadcast Bureau believes that all three requests contained in 
the instant Coastal Bend petition should be denied; and in support of this 
position states as follows: 

1. Background and status of the proceeding : the instant proceed¬ 
ing began as a comparative proceeding involving the two named applicants 
for Channel 6 in Corpus Christi; it was designated for hearing on June 24, 

1953, upon only the usual comparative issue, both applicants being found 
legally, technically and financially qualified. The taking of evidence 
took place between August 31, 1953 and February 26, 1954; the record 
was closed on March 17, 1954 and on June 18, 1954 the Examiner released 
his Initial Decision proposing to grant the application of Gulf Coast Broad¬ 
casting Company and deny that of The Baptist General Convention of 
Texas. Exceptions were filed and oral argument thereon was held before 
the Commission in December, 1954. On March 10, 1955 the Baptist 
Convention filed a petition to dismiss its application; and on March 11, 

1955 Gulf Coast filed a petition for an immediate grant of its application, 
which was now unopposed. No further action has been taken by the Com¬ 
mission. 

2. Coastal Bend received a construction permit for its television 
station in January 1954 (Docket 10578), and after some delay KVDO-TV 
commenced operation August 2, 1954, on UHF Channel 22. Coastal Bend 
has never, until now, sought to intervene in the comparative proceeding 
involving Channel 6 (or in the other Corpus Christi proceeding involving 

233 Channel 10, in which it also seeks now to participate). On October 29, 

1954, it filed the de-intermixture petition referred to above, seeking the 
deletion of Channels 6 and 10 at Corpus Christi, and the substitution 
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therefore of two UHF channels. On April 4, 1955, It renewed this request 
for rule-making proceedings. I 

I 

3. Immediately after the Baptist Convention petitioned to dismiss 
Its application, on March 11, 1955 Coastal Bend filed a petition seeking a 
prompt decision of Its rule-making petition and also requesting a stay of 
further proceedings In the Channel 6 hearing. In particular, requesting 
the Commission to take no action making a final grant to Gulf Coast which 
would permit the e^endlture of further funds In construction and operation 
of. its station, till after deciding the de-Intermixture Iproceedlngs. On 
November 10, 1955 the Commission Issued an Order; denying some thirty 
petitions for de-Intermixture rule-making. Including that of Coastal Bend 
(FCC 55-1126), as well as an Order denying five other petitions for de- 
Intermlxture which had been the subject of rule-making proceedings 
(FCC 55-1125), and a Notice of Proposed Rule-Makli^ to consider a pos¬ 
sible general nation-wide revision of television channel allocations, both 
UHF and VHF (FCC 55-1124). It is clear from the Orders denying the 
thirty petitions which had been pending, and the five petitions on which 
rule-making proceedings had been Instituted, that th^ Commission did 
not consider these petitions on their merits, but decUned at this time to 
consider such petitions which proposed limited solutions to the UHF- 

I 

I 

VHF problem In Individual areas. The Commission pointed out. In Its 
Order denying the Coastal Bend and twenty-nine othel: de-Intermixture 
234 petitions, that the petitioners would have full opportunity to submit 

their views In the general rule-making proceeding, and that, after the 
determination of the broad picture, the Commission Vould be In a position 

I 

to consider specific channel assignments in Individual communities or 
limited areas (FCC 55-1126, par. 5). 


I. The Petition For Leave to Intervene ' 


I 

i 

4. In our opinion. Coastal Bendas request for leave to Intervene 

I 


Gulf Coast of course opposed the Coastal Bend request for a stay; 

I 

and numerous pleadings, not significant here, were ^Ued on both sides. 
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the adjudicatory proceeding involving Channel 6 must be denied, both be¬ 
cause it is much too late and because the intervention would be fruitless. 

A. The Untimeliness of the Petition 

5. Section 309 (b) of the Communications Act provides that: 

"The parties in interest, if any, who are not notified 
by the Commission of its action with respect to a 
particular application may acquire the status of a 
party to the proceeding thereon by filing a petition 

for intervention_ at any time not less than ten days 

prior to the date of hearing . " (Emphasis supplied) 

It has been argued that this statutory provision absolutely prohibits inter¬ 
vention by a party in interest requested later than ten days before the 
hearing. We do not agree that this is the proper interpretation of S^tion 
309 (b). In our view the proper interpretation of this Section is that a 
party has no right , as a matter of law, to intervention after that time. 
Under the statute. Coastal Bend would have had to petition to intervene in 
July or August, 1953; it seeks to do so for the first time in November, 
1955, more than two years later, and more than a year after the Initial 
Decision was issued and eleven months after oral argument on exceptions 
to the Initial Decision was held before the Commission en banc. 

235 6. Coastal Bend does not really attempt to justify its intervention 

at this late date. Its sole point is that the Commission's actions on 
November 10, 1955 did not stay the adjudicatory proceedings in the areas 
involved, and at the same time made it clear that the Commission would 
not consider its de-intermixture petition on the merits until the conclusion 
of the general allocation proceeding (Docket No. 11532); and accordingly 
for the first time Coastal Bend is required to intervene in the Channel 6 
proceeding in order to prevent irreparable economic injury which would 
flow to itself, and the irreparable injury to the public, from the grant of 
the Gulf Coast application at this time (Petition, p. 2). We do not 
believe that this should be held to constitute a justification for allowing 
intervention at such a late stage of this proceeding. 
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B. The Fruitless Character of The Intervention Requested. 

I 

7. It is clear from the petition that Coastal Bend's sole interest 
in this proceeding, and the only matters which it would attempt to show if * 
permitted to intervene, is the effect a grant to Gulf Coast for Channel 6 
would have on UHF service in Corpus Christl, particularly that of KVDO, 

and resulting effect on the public (Petition, p. 3). In other words. Coastal 

I ♦ 

Bend is not interested in the outcome of the adjudicatory proceeding as it 
began, as to which of the applicants would ultimately be granted; its in- 

terest is in preventing a grant to either applicant. Clearly, then, it has 

I 

no concern with the matters litigated in the comparative proceeding, mat¬ 
ters concerning which of the applicants would better serve the public 
interest, and it does not propose to show such matters. 

I 

236 8. Moreover, the matters which Coastal Bend would inject into 

this adjudicatory hearing are either the same as or Similar to those 
which have been presented to the Commission in thelpast and will be 

presented in the general legislative hearing (Docket No. 11532) in Coastal 

! 

Bend's efforts to justify de-intermixture in this particular area. It does 
not seem possible that putting such matters into the Evidentiary record 
herein would be helpful to the Commission in arriving at its adjudicatory 
decision. | 

i 

t 

n. The Request For A Stay Of Further Proceedings. 

j 

9. Coastal Bend, as noted above, requests, as an alternative to 
intervention, that the Commission stay further proceedings on the Gulf 

I 

Coast application for Channel 6, until after the decision of the Corpus 

I 

Christi de-intermixture petition on its merits. Its cbntention is that the 

I 

I 

Commission has in effect stayed action on the Gulf Cdast application, 
which is unopposed, for some eight months, and should continue to do so. 

i 

Two considerations are advanced in support of this request — (1) the im¬ 
mediate economic injury to Coastal Bend's UHF operation which would 
result from a grant of the VHF Gulf Coast application; and (2) the fact 
that allowing Gulf Coast to proceed with construction would tend to pre- 
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vent any decision in the rule-making proceeding favoring de-intermixture. 
Although it is not fully spelled out in the instant petition, Coastal Bendas 
idea seems to be that an ultimate decision to deintermix in Corpus Christi 
will be less likely if there are existing VHF stations than if there are 
none. 

10. Irrespective of the Commission's action on petitioner’s request 

for intervention, it is our view that the Commission should dispose of 

its request for stay on the merits. If such consideration is given to the 

2 / 

petition for stay, it is our view that it must be denied. - 

A. Economic Injury As Grounds For A Stay 

11. As to Coastal Bend’s argument that it will be injured economi¬ 
cally as a result of a grant now of the Gulf Coast application, such a 
consideration is wholly immaterial. It is well established that the Com¬ 
mission may not protect an existing station from the impact of competi¬ 
tion. F. C. C . V. Sanders Brothers Radio Station, 309 U.S. 470 (1940). 

B. ’’Prejudice” To UltimatePe-intermixture 

12. It is also argued by Coastal Bend that, if Gulf Coast is per¬ 
mitted to construct and operate a station on VHF Channel 6, there is less 
likelihood that the Commission will ultimately decide to de-intermix the 
Corpus Christi area by eliminating VHF channels, than would be the case 
if there were no existing stations there. This argument we believe im¬ 
plies that the Commission will be less than diligent, in considering the 


- In Biscayne Television Corporation, Dockets 10854 et al, and 
WKAT, Inc ., Dockets 9321 et al, 12 PR 1463, the Commission recently 
dismissed the petitions of two Miami-area UHF permittees (Storer Broad¬ 
casting Company and Gerico Investment Company) for a stay of the Channel 
7 and Channel 10 comparative proceedings pending decision on the pe¬ 
titioners’ de intermixture petitions. It was held that the petitioners, 
strangers to the adjudicatory proceedings, had no standing to urge the 
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over-all UHF-VHF problem, in pursuing the true public interest. There 

i 

is nothing in the history of this matter which supports such a con¬ 
clusion. The Commission has emphatically stated, in its November 10 
pronouncements, that: 

*ln our opinion, if deintermixture, even on a partial basis, should 
finally be determined to be a useful method of resolving the over¬ 
all problems, the particular communities for its application should 
not be selected merely because of the fortuitous circumstance of 
whether a VHF station has commenced operation in any particular 
community ." (FCC 55-1125, par. 6)(Emphasii^ supplied) 

And, in the Order denying the Coastal Bend and otheif petitions, the Com¬ 
mission stated: | 

I 

. . in our view, final decision on de intermixture of VHF 
and UHF channels in any community should not!be governed by 

I 

the existence or absence of a VHF station in the community . 

(FCC 55-1126, par. 7) (Emphasis supplied) 

As the Court of Appeals indicated in a recent decision in refusing to 
grant a stay: | 

i 

'We have had that problem [of the alleged difficulty of upsetting 
an existing operation] before and have refused to assume that if 
the court directs and the Commission undertakes a comparative 
hearing, it will not in fact give a fair and unbialsed decision. If, 

• j 

on the other hand, a stay is granted, the construction of the station 
would be stopped . . and the public would be deprived of this televi- 

i 

Sion service during the pendency of the appeal." (The Enterprise 

I ^ 

i 

I 

- I 

Commission to stay its processes in deciding these qases, such matters 
being matters of administrative judgment which the Commission must 

I 

decide. It is respectfully submitted that, while surely the order of 

i 

business is a matter for the agency to decide, the UHF deintermixture- 

i 

petitioners should have an opportunity to urge the appropriateness of a 
stay, which we believe should then be considered by the Commission on 
the merits in the light of the general policy considerations set forth herein. 
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Company V. F. C. C ., C.A. D. C. Case No. 12577, decided 
March 8, 1955). 

239 13. It is our view that one of the major fallacies of petitioner’s 
reasoning is in its presupposing that the ultimate decision in the Rule- 
Making proceeding will call for deintermixture of UHF and VHF. We 
believe that this is a presumption that may not be indulged in since the 
Commission in adopting its Notice of Proposed Rule-Making made it 
clear that de intermixture is only one of a number of possible solutions 
to the problem at hand. As the Commission is aware, some of the 
techniques suggested for alleviating the difficulties presented involve 

the use of additional VHF frequencies; the reduction of minimum separations 
to make additional VHF channel assignments possible, using either the 
present 12 VHF channels or new VHF channels, or both. It is understood 
that comments concerning the Notice of Proposed Rule-Making will relate 
to all these considerations. Moreover, even if deintermixture is decided 
as a solution in some areas, we do not believe that the petitioner has any 
greater right to assume that the Corpus Christi area will be deintermixed, 
than has the applicant. Gulf Coast, to assume the contrary. Since gener¬ 
al de intermixture is only one of a number of possible solutions which will 
be considered, it becomes apparent that the ultimate outcome is so specu¬ 
lative and suppositious that to hold up a grant and preclude the establish¬ 
ment of an additional television service as petitioner desires, would clear¬ 
ly be contrary to the best interests of the public. 

240 14. The Supreme Court passed on a similar contention (that a par¬ 
ticular grant would prevent a dear-channel station’s receiving an increase 
in power which might otherwise be available as a result of the Clear Chan¬ 
nel proceeding) in WJR, The Goodwill Station, Inc, v. F. C.C ., 337 U. S. 

265 (1949). The Court, affirming both the Commission and the Court of 
Appeals in refusing to stay a final grant pending the outcome of the Clear 
Channel proceeding, said: 

”As the court pointed out, WJR had no vested interest in the ’sup¬ 
positious eventualities’ that the Commission at some indeterminate 
time might modify its rules governing dear channel stations. 
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Furthermore, the judicial regulation of an adm^istrative docket 
sought by WJR * would require the Court of Appeals to direct the 
order in which the Commission should consider its cases. * ** 

(337 U.S. 272). | 

15. For the reasons stated above, a stay is inappropriate in this 

1 

case. The Commission has in its November 10 Ordeirs indicated clearly 
that it rejects the idea of a general "stay" policy in t^e UHF-VHF situation 
(see 55 FCC-1126, par. 7; 55 FCC-1125, par. 11). To issue a stay in 

j 

this case would be, in essence, to take the first step toward the imposi¬ 
tion of such a general policy. 

m. Request for Stay of Construction Permit | 

16. As a third alternative. Coastal Bend requests that, if a con- 

i 

struction permit is issued to Gulf Coast, it be made effective only after 
the conclusion of the rule-making proceedings in the general television 
allocation proceeding (Docket 11532) or after the Conkmission's action 

I 

on the Coastal Bend deintermixture petition on its merits. This re¬ 
quest, also, should be denied. In effect this would amount to a stay of 
proceedings, and it would have the same effect of preventing the fur- 

I 

nishing of a new service to the Corpus Christi area. : The same argu¬ 
ments against a stay set forth above would apply equally here. 

CONCLUSION 

In view of the foregoing, the three requests sed forth by Coastal 
Bend Television Company (KDVO) in its "Petition fori Intervention and 

I 

for Stay of Further Proceedings" — for leave to intervene in the compara¬ 
tive adjudicatory proceedings, for a stay of further piroceedings which 
might look toward a grant of the Gulf Coast Broadcasting Company appli- 

I 

cation, or for a construction permit effective only after the close of 

rule-making proceedings — should all be denied. 

Respectfully submitted, 

Edward F. Kenehan 
Chief, Broadcast Bureau 

John H. Bass, <^r., Attorney 
Federal Communications Commission 
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November 25, 1955. 


♦V 
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[RecMDec. 5, 1955, F.C.C. MaQ & FUes] 

243 REPLY TO »»OPPOSITION TO ^PETITION FOR INTER¬ 
VENTION AND FOR STAY OF FURTHER PROCEEDINGS^ 

FILED BY COASTAL BEND TELEVISION COMPANY’’ 

Coastal Bend Television Company (hereinafter referred to as 
Coastal Bend), permittee of UHF station KVDO, Corpus Christi, files 
the following Reply to the Opposition filed by the Broadcast Bureau on 
November 25, 1955 to the Petition for Intervention and for Stay of Fur¬ 
ther Proceedings filed in the above entitled proceedings on November 15, 
1955 by Coastal Bend. In support thereof it states: 

1. The questions presented to the Commission in this and similar 
proceedings will determine the future course of television broadcasting 
in the United States. In characterizing the situation. Commissioner 
Doerfer has said: ’’The F. C.C. is now at the cross-roads”. The effect 
upon existing and future television viewers of any action which would lead 
to the death of UHF television is tremendous. The Broadcast Bureau, 
purportedly representing the public, in commenting on the request of 
Coastal Bend for relief in this proceeding, has had an opportunity to throw 
light on the vital and complex problems which are involved in the ques¬ 
tions now before the Commission. Unfortunately, the Broadcast Bureau 
has failed to address itself to the true significance of these problems. 

It treats the problems presented as narrow questions dealing solely with 
injury to the private interests of Coastal Bend instead of recognizing that 
the future of television competition in Corpus Christi and the valuable dol¬ 
lars invested by the viewing public of Corpus in UHF equipment lies at 
stake in the disposition of the Coastal Bend petition. 

244 2. Although the prior pleadings of Coastal Bend requesting dein¬ 
termixture in Corpus Christi and its instant petition make clear that the 
issues before the Commission must be disposed of upon standards re¬ 
lating to the public interest, the Broadcast Bureau seeks to transform the 
issues into matters of private interest alone. It is quite true that it is 
the private economic injury to Coastal Bend which serves as its basis 
for standing to intervene in this proceeding and to seek the relief 
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i 
I 

j 
1 
I 

i 

requested. Despite the fact that the Communicatica^ons Act, pursuant 
to which Coastal Bend seeks relief, is designed to keep competition alive 
and confers upon Coastal Bend no immunity from competition, this very 
statute makes clear that one threatened with financial loss through in- 

I 

I 

creased competition which will result from a Comnqission order is en¬ 
titled to demonstrate to the Commission the public interest considera- 

i 

tions which warrant the relief requested. 

3. The impact of the death of UHF upon the public need not be re- 

i 

I 

argued once again at this time. The decision of the! Commission on the 
deintermixture petitions and the recent addresses of Chairman McCon- 
naughey and Commissioners Doerfer and Hyde all make clear that the 
questions presented by the disastrous UHF situation have tremendous 
effect upon the public and the future of television. Ifhat the Commission 

i 

has not yet found the solution it deems best is evidenced by the rule mak¬ 
ing proceedings which have been instituted in Docket No. 11532. Where 
the cure for the sick patient has not yet been deterniined, the Commiso 

Sion must refrain from action which would kill the patient while it is 

1 

deciding how to cure him. The Broadcast Bureau emphasizes that de- 

/ ' 

intermixture is only one of the possible cures.- This fact does not, 
however, constitute a rebuttal of the contentions in Coastal Bend's pe- 
tition herein. For whether the Commission ultimately decides to adopt 
deintermixture or some other method to alleviate tl^e problems of the 
UHF, it is vital that UHF operations be maintained until that determina¬ 
tion is made. Coastal Bend seeks intervention in the Channel 6 proceeding 
(or a stay thereof) in order to convince the Commis$ion that the grant 
of a VHF station in Corpus Christi would render valueless any solution 
the Commission might ultimately decide on for preserving a nationwide 
competitive television service, and more particularly, a healthy. 


/ It is pertinent to note that the Broadcast Bureau ioffers no solution 

i 

of its own to the UHF problem in Corpus ChristiL 


I 
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competitive television service in Corpus Chrlstl.-'^ The only appropriate 
action for the Commission is to refrain from premature and ill-advised 
action which will destroy competitive television in Corpus Chrlstl beyond 
repair. 

4. Coastal Bend is sympathetic with the desire of the Commission, 
in accordance with its relatively recently adopted procedure, to decide 
the question of whether a VHF station should be authorized in Corpus 
Christi in a rule making rather than an adjudicatory proceeding. It is 
clear that when, in October of 1954, Coastal Bend requested the Com¬ 
mission to institute proceedings looking toward deintermixture in Cor¬ 
pus, under the Commission's announced policy it was required to do so 
by way of rule making, and it could not, by reason of that policy, have 
had the deintermixture question decided in the adjudicatory proceedings 
that were pending before the Commission. It is for this reason that 
Coastal Bend filed its Petition for Rule Making requesting the institution 
of rule making proceedings on the deintermixture question. At that 
time the VHF proceedings had not progressed to the point where any 
VHF application was ripe for decision. It must be noted that no charge 
can be made against Coastal Bend that it did not promptly seek a stay of 
a grant of the Gulf Coast Channel 6 application as soon as that applica¬ 
tion became ripe for decision. When in March of 1955 the Baptist 


/ If it be argued that the length of time necessary to reach a final 
decision in Docket No. 11532 will be so short that the grant of a 
VHF station in Corpus Christi in the interim could not result in 
the serious deterioration or demise of the current UHF operation, 
then no sound reason exists not to withhold action on the VHF ap¬ 
plication for that short period of time. Moreover, such an assump¬ 
tion cannot possibly be made on the basis of all of the facts of which 
the Commission is now apprised concerning the immediate effect 
of the grant of a VHF construction permit upon a UHF station in 
the same community. 
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Convention dismissed Its competing application for Channel 6, Coastal 
Bend filed a petition requesting action on Its own petition for delnter- 
mixture before a final decision was rendered In the Channel 6 proceed- 

i 

Ing. Whether It was because of that request or because the Commission, 
on Its own Initiative, decided that the only proper course to follow was 
to reach a determination with respect to delntermlxtiire before making ad¬ 
ditional VHF grants In communities where a deintermixture problem had 
been brought to Its attention, the fact remains that the Commission has 
deferred action on the Gulf Coast application for over eight months al¬ 
though that application was ripe for decision. Coastal Bend was content 
to have Its request for deintermixture considered In ^ rule making pro¬ 
ceeding so long as, as Chairman McConnaughey stated to the Congress 

j 

on July 7, 1955, the Commission would hold up VEFlgrants and not Issue 
any grants at all, ’^pendingthe outcome of the intermixture question. ’’ 

No valid argument can be made that Coastal Bend ha^ In any respect 
been guilty of laches or of failing to take timely action to protect its 
rights in this regard. 

i 

5. Whatever else may be uncertain In this case^ the one fact which 
Is beyond dispute Is that the Commission has, up to this time, followed 
a policy under which It has refused to Issue construcUon permits for 
operation on channels whose deletion Is requested In deintermixture pe- 

i 

tltlons. If the Broadcast Bureau Is of the view that a new policy should 
be Instituted at this time. It should have advanced re^ons In support of 

Its request that the prior establish ed policy be abandoned. The fact of 

» 

the matter Is that the Broadcast Bureau has, throughout the eight months 
during which the Gulf Coast application has been held up, felt that the 
withholding of action on the Gulf Coast application was correct. It never 
before filed any pleading Indicating that the request fpr a stay filed by 
Coastal Bend In March of 1955 was In any way contrary to the public In¬ 
terest. And the most significant aspect of the Broad^t Bureau's Op- 

I 

position herein Is Its total failure to suggest any reason for adopting 
a new policy. By keeping a guarded silence with respect to the existing 
policy. It would leave the Impression that It Is Coast^ Bend In Its 

i 

i 
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instant petition who seeks the establishment of a novel policy. The 
silence of the Broadcast Bureau with respect to the prior established 
policy cannot serve as a rational basis for a decision to abandon it. 

6. There would have been no need for Coastal Bend to have sought 
the relief requested if, on November 10, 1955, the Commission (1) had 
acted upon Coastal Bend's petition for deintermixture on the merits, or 
(2) had, in passing the question over for consideration in Docket No. 
11532, indicated that its existing policy would remain in force. Coastal 
Bend was required to intervene in these proceedings and to renew its 
request for stay solely to insure that the decision on deintermixture 
would come before the grant of the Channel 6 application. The intro¬ 
duction of allocation issues into the adjudicatory proceeding will be re¬ 
quired only if the Commission fails to continue the withholding of action 
on the Gulf Coast application until such time as it disposes of the dein¬ 
termixture petition on the merits. It must be borne in mind that, the 
assertions of the Broadcast Bureau to the contrary, the Channel 6 pro¬ 
ceedings necessarily involve more than comparative qualifications of the 
competing applicants. Before a grant can be made, the Commission is 
required by the Communications Act to make a finding that the grant is 
in the public interest. The petition of Coastal Bend seeking deintermix¬ 
ture in Corpus Christi is based upon the premise that a grant on Chan¬ 
nel 6 to any applicant is contrary to the public interest. The Commis¬ 
sion cannot withhold action upon the petition for deintermixture, which 
has been on file for over a year, and then, by juggling its procedures, 
make a grant which constitutes a determination of the questions raised 
therein, without affording the petitioner, who will be seriously affected 
by that determination, an opportunity to have its contentions considered 
by the Commission. If the Channel 6 proceeding is not stayed until the 
248 Commission can consider these contentions in Docket No. 11532, 

then the Communications Act requires that they be considered in the 
Channel 6 proceeding, because no valid determination that a grant on 
Channel 6 would serve the public interest can be made unless they are 
first considered. 
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7. Accordingly, if the Commission refuses to issue such a stay, 
then it is clear that the public interest requires that I the following issues 
be considered in the Channel 6 proceeding before a grant is made: 

a. Whether the grant of a construction permit fbr Channel 6 in 

I 

Corpus Christ! will ultimately result in the addition or deletion 
of television service to Corpus Christ! and ite surrounding area. 

b. Whether one or more UHF television stations in Corpus Christ! 

can survive the competition of one or more VHF television sta¬ 
tions. I 

c. Whether the investment of the public in the Corpus Christ! area 

in UHF television receivers would be adversely affected by the 
grant of one or more VHF stations. | 

d. Whether, in the present state of the televisibn art, the public 
interest would be served by the grant of one or more VHF sta¬ 
tions in a community presently served by a UHF station. 

i 

Coastal Bend agrees with the Broadcast Bureau that the first place for 
these questions to be disposed of is in a rule makingl proceeding, but 

i 

where the Commission refuses to dispose of those questions, then it 
is clear that they must be considered in the adjudicatory proceeding. 

i 

8. The Opposition of the Broadcast Bureau reliiBS upon the decision 
in WJR, The Goodwill Station, Inc, v. F. C, C ., 337|U.S. 265. Coastal 
Bendas original Petition herein explained that the le^ questions involved 
in that decision were not pertinent to the situation at bar. In the WJR 

i 

case, aside from electrical interference against which it was not pro¬ 
tected, WJR claimed no present injury to it or the pqblic. The Su- 

i 

preme Court merely held that the injury which might result to WJR at 
some future time, if the Commission's Rules were amended to afford 
WJR additional protection, was not a basis for precluding the Commis- 

I 

sion from granting a new radio authorization. The situation in the instant 
case is completely different in that the injury to the public and to Coastal 
Bend would be occasioned by the very act of granting! Coast ap- 

I 

plication, and does not depend on the future adoption of deintermixture. 


4 
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9. At the very most, the WJR case upheld the Commission's discre¬ 
tion in the specific circumstances there involved, to continue to make 
grants on the basis of its existing Rules, even while it was considering 
the amendment of those Rules. When fuller and more complete consid¬ 
eration was given to the very discretionary problems presented in WJR, 
the Commission reversed itself and decided that in the WJR type of situa¬ 
tion action on the rule-making proceeding was required before new radio 
authorizations could be made. In Roy Hofheinz , 9 R. R. 795, the Com¬ 
mission again considered whether the adjudicatory proceedings should be 
decided before the rule-making proceedings were finally determined. 

In that case, even where a construction permit consistent with the exist¬ 
ing Commission Rules had been previously issued, it was decided that 
the license application to cover such a construction permit should not 
be processed pending the final determination of the rule-making pro¬ 
ceeding, even though this required a further extension of the freeze on 
new applications which the Commission had adopted subsequent to the 
WJR case. 

250 10. The Broadcast Bureau has never requested that this freeze on 

AM facilities for scores of cities in the United States without adequate 
radio service should be set aside. Both the Commission and the Broad¬ 
cast Bureau apparently feel that the delay in providing the first local 
nighttime service to innumerable cities in the United States is fully justi¬ 
fied by reason of the complications that would arise if grants were made 
authorizing such facilities prior to the outcome of the Clear Channel and 
related proceedings. Yet those proceedings have been pending for al¬ 
most ten years'. There has been no suggestion that the proceedings in 
Docket 11532 will take nearly as long to decide. As a matter of fact, 
the public statements of the Commissioners have indicated that the prob¬ 
lems in Docket 11532 will be decided as quickly as possible. Under these 
circumstances, there is no basis for following different policies in ra¬ 
dio and television, or indeed for changing the very policy which the 



Commission has followed up to now in connection with the Gulf Coast 
application. I 

Respectfully submitted, 

COASTAL BEND TELEVISION CO. 


December 1, 1955 


Paul Dobin 
Its Attorney 


252 In re Application of 

GULF COAST BROADCASTING COMPANY 
Corpus Christi, Texas 

For Construction Permit for New 
Television Broadcast Station 


Docket No. 10559 

I 

FUe No. BPCT-723 


MEMORANDUM OPINION AND ORDER AND DECISION 
By the Commission: Commissioners Hyde and Bartlby dissenting and 

I 

issuing a statement. 

1. The Commission has under consideration: '(1) a Motion filed on 

I 

I 

March 11, 1955 by Gulf Coast Broadcasting Company requesting immedi¬ 
ate grant ot its above-entitled application for a construction permit for a 

i 

new television station to operate on Channel 6 at Corpus Christi, Texas; 

(2) the petition of Coastal Bend Television Company filed on March 11, 

i 

1955 requesting prompt consideration of its pending I’etition For Insti¬ 
tution of Rule Making Proceeding to delete the assigi^ent of VHF tele- 

i 

vision Channels 6 and 10 at Corpus Christi, Texas and to substitute there- 

j 

for UHF television Channels 56 and 65 and that the Commission take no ac¬ 
tion making a final grant of the above-entitled application until after con¬ 
sideration of the said petition for Rule Making; (3) an Opposition to the 
Petition for Prompt Consideration and Stay of Further Proceedings in¬ 
sofar as it requests a stay of the grant of the application of Gulf Coast 
Broadcasting Company, filed on March 16, 1955 by Gulf Coast Broad¬ 
casting Company; (4) a Reply to Opposition filed on ]5^rch 18, 1955 by 
Coastal Bend Television Company; (5) the matters of record in the 
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comparative hearing on the applications of Gulf Coast Broadcasting Com¬ 
pany and of Baptist General Convention of Texas; (6) the Statement of the 
Chief, Broadcast Bureau filed in the comparative hearing proceeding on 
the applications of Gulf Coast Broadcasting Company and of Baptist Gen¬ 
eral Convention of Texas; (7) the Petition of Coastal Bend Television Com¬ 
pany, filed on November 15, 1955, requesting intervention in the said hear 
ing proceeding and stay of further proceedings or, in the alternative, that 
upon the issuance of a final grant effectiveness of the construction permit 
be stayed; (8) an Opposition to Petition for Intervention filed on November 
25, 1955 by the Chief of the Commission's Broadcast Bureau; and (9) a 
Reply to Opposition, filed on December 2, 1955, by Coastal Bend Tele¬ 
vision Company. 

2. The application of Gulf Coast Broadcasting Company to which 
the above pleadings and matters are directed was designated for hearing 
in a comparative proceeding with the mutually exclusive application of the 
Baptist General Convention of Texas (Docket No. 10560; File No. BPCT- 
906) by Commission order released on June 29, 1953. In the order of 
designation each of the applicants was found to be legally, technically, 
and financially qualified to construct and operate a television station. 
Hearing was held on the comparative factors of these competing appli¬ 
cants and on June 18, 1954 the Examiner released his Initial Decision 
looking toward grant of the application of Gulf Coast Broadcasting Com¬ 
pany and consequent denial of the application of the Baptist General Con¬ 
vention of Texas. Exceptions to the decision were filed by aU parties and 
oral argument thereon, in which all parties participated, was held before 

253 the Commission en banc on December 14, 1954. Baptist General 

Convention of Texas, on March 10, 1955, filed a petition requesting dis¬ 
missal of its application, which petition was granted by the Motions Com¬ 
missioner on March 16, 1955. The application of Gulf Coast Broadcasting 
Company was retained in hearing status. 

3. The above Motion for Immediate Grant sets forth that the appli¬ 
cation of Gulf Coast Broadcasting Company has been pending before the 
Commission since Jime 1, 1951, and that with dismissal of the application 
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of Baptist General Convention of Texas there are now po matters pre¬ 
cluding grant. It is alleged that Corpus Christ! is the largest city in the 
United States not presently having VHF television service, that an im¬ 
mediate grant would be in the public interest and accor^ngly it is re¬ 
quested that an order be entered granting the application, effective im- 

! 

mediately. ! 

i 

4. Coastal Bend Television Company, permittee of UHF televi- 

i 

Sion station KSTDO-TV, Corpus Christ!, Texas, at the time of filing its 
March 11, 1955 petition requesting a stay of action in |the instant pro¬ 
ceeding, had pending before the Commission a Petition for Institution of 
Rule Making Proceeding to delete the assignment of V^F television Chan¬ 
nels 6 and 10 at Corpus Christ!, Texas and to substitute therefor UHF 
Channels 56 and 65. The petition filed herein on March 11, 1955 requests 
prompt consideration of such Petition for Rule Makingi and that the Com¬ 
mission take no action making a final grant of the application of Gulf 
Coast Broadcasting Company for Channel 6 pending such consideration. 

i 

By Memorandum Opinion and Order released on November 10, 1955 
(FCC 55-1126 Mimeo No. 24919) the said petition for Rule Making was 
denied together with twenty-nine other such petitions not here involved. 

Five additional such petitions (not here involved) on which oral argument 
had been heard were also acted upon on the same date I by separate Report 
and Order (FCC 55-1125 Mimeo. No. 29978). On such date, a general 
Rule Making Proceeding (Docket No. 11532) was instituted through issu¬ 
ance of a ’’Notice of Proposed Rule Making” to consider on a nation-wide 
basis possible overall solutions to the numerous problems and proposals 
which have arisen relative to the allocation of television channels. The 

I 

determinations leading to adoption of this plan of procjedure are fully set 
forth in the said Memorandum Opinion and Order; Report and Order; and 
Notice of Proposed Rule Making released on November 10, 1955 and will 
only be briefly referred to here. However, it is important to point out that 
in the Notice of Proposed Rule Making the Commission stated that ’’All 
interested parties, including those who have informally tendered propos¬ 
als to the Commission, will have the opportunity of si^mitting their 


I 
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suggestions in this proceeding. ” Thus, Coastal Bend Television Com¬ 
pany may urge in that proceeding the merits of its proposal for change 
of the television channel assignments at Corpus Christi formerly set 
forth in its said petition for Rule Making together with any other propos¬ 
als or suggestions it may believe warrant consideration. 

5. On November 15, 1955, Coastal Bend Television Company filed 
its above petition requesting leave to intervene in the hearing proceed¬ 
ing herein and for stay of further proceedings or, in the alternative, 
that upon the issuance of a final grant to Gulf Coast Broadcasting Com¬ 
pany effectiveness of the construction permit be stayed xmtil such time 
as the Commission considers the merits of the aforesaid petition for 
Rule Making filed by Coastal Bend Television Company. This petition 

was filed under the discretionary provisions of Section 1. 388 of 
the Commission’s Rules Relating to Practice and Procedure. In sup¬ 
port of the petition it is urged that the Commission’s action of November 
10, 1955 did not pass upon the merits of the petition for Rule Making; 
that, therefore, to prevent irreparable economic injury to petitioner 
and injury to the public which would flow from a grant at this time of 
the Gulf Coast application, intervention should be permitted. It is as¬ 
serted that if permitted to intervene Coastal Bend Television Company 
will show that the establishment of VHF service in Corpus Christi wotild 
involve serious injury to the public by reason of the destruction or de¬ 
terioration of UHF service for the reasons set forth in its previous 
pleadings. It is further asserted that Coastal Bend Television Company 
will not only suffer from pre-judgment on the merits of its Petition for 
Rule Making, but will suffer immediate economic injxiry from a grant. 

6. The Commission, as stated, on November 10, 1955, denied 
sundry individual petitions for ad amendments to one of its important 
television rules, the Sixth Report and Order adopted on April 11, 1952. 
As to certain of said petitions the Commission had previously instituted 
individual rule making proceedings, permitted the filing of comments 
and the making or oral arguments before the Commission. Subsequently, 
as has been stated, these petitions together with others enumerated in 


such memorandum opinion and order and report and jorder were dis¬ 
posed of on the basis that, the problem being one of national significance, 

i 

a general rule making proceeding with reference to the aforesaid Sixth 
Report and Order should be instituted, in lieu of considering the making 

i 

of ^ hoc amendments thereto. On November 10, 1955, such a general 
rule making proceeding was instituted. As has also ibeen stated, Coastal 
Bend Television Company may participate fully therein. Such disposition 
was the result of exercise of informed discretion by |the Commission. 

It is thus clear that the Commission's action of November 10, 1955 denying 

i 

Coastal Bend Television Company's Petition for Rule Making Disposed of 
this pleading insofar as it requested special consideration of the televi- 

I 

Sion allocations made to the city of Corpus Christi, [Texas. Such con¬ 
sideration was requested separate and apart from oyerall consideration 
of the allocation plan and without regard to the effect the requested re¬ 
lief would have on allocations to other communities. | While Coastal Bend 
Television Company may again urge the same matters in the General 
Rule Making Proceeding they will there be considered on an overall basis 
rather than on a basis of special consideration to aUbcations to the city 

I 

of Corpus Christi. Therefore, its petition filed herein on March 11, 

1955, being founded on a Petition for Rule Making, which has been denied, 
must be dismissed as moot. i 

7. We turn now to the requests for intervention in and stay of the 
hearing proceeding on the application of Gulf Coast Television Company, 

1/ Our disposition herein makes it unnecessary to consider the thres¬ 
hold question whether, as a matter of right, the petitioner is a party in 

i 

interest entitled to intervene in the adjudicatory proceeding. We also find 
it unnecessary to consider the related question whether, if petitioner is 

I 

not so allowed to intervene, it has any right to participate at allinthepro- 

I 

ceeding for the purpose of seeking other relief, to wit, whether, if peti¬ 
tioner asserted an interest on which intervention (if duly requested) could 
be based, the failure to establish such interest woul4 deny the petitioner, 

I 

as a stranger to the proceeding, the right to request i"other relief. " 
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The basis therefor is essentially the same as that urged by the 
petitioner when it requested amendment of the Commission's Sixth Re¬ 
port and Order in order that petitioner might be free of VHF competi¬ 
tion. Thus, the reasons here advanced were considered at the time of 
the memorandum opinion and order adopted on November 10, 1955, 
which denied the rule making requested. Nonetheless, and notwith¬ 
standing the Commission’s statement, in its action of November 10, 
that the broader national considerations must be first developed in a 
general rule making proceeding (instituted also by a notice of proposed 
rule making of November 10, 1955), this petitioner has filed essentially 
the same pleas and arguments in a form addressed to this adjudicative 
proceeding pressing the same arguments. The Commission has con¬ 
sidered these arguments. (Memorandum Opinion and Order of Novem¬ 
ber 10, 1955) It has denied them pending the outcome of general rule 
making. Ibid . It deferred for individual treatment certain stay requests 
concurrently made: (1) because it determined that a general freeze 
upon the decision of comparative television proceedings in adjudicative 
process is not in the public interest; and (2) because the granting of in¬ 
dividual requests for the stay of adjudicative proceedings, outside the 
record of such proceedings, would be improper. 

8. In now considering the requests for intervention in and stay of 
the instant proceeding, two primary matters are involved. The Coastal 
Bend Television Company application resulting in a grant authorizing 
construction of station KVT)0-TV was filed on July 24, 1952. It was 
granted on January 6, 1954 with Special Temporary Authorization for 
operation being given on May 7, 1954. The station commenced actxial 
operation on August 2, 1954 and presently has pending an application for 
original license. The application of Gulf Coast Television Company was 
filed on June 1, 1951 and was designated for hearing by Commission 
Order released on June 29, 1953. Hearing was held and on June 18, 

1954 the Examiner released his Initial Decision looking toward grant 
of the application of Gulf Coast Broadcasting Company. Thus Coastal 
Bend filed and prosecuted its application with full knowledge of the 
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pendency of the Gulf Coast application and with full knowledge of the 
hearing proceeding thereon. It at no point has previously sought to in¬ 
tervene in this proceeding and intervention at this late date with the con¬ 
sequent disruption of the adjudicatory proceeding relative to Channel 6 

! 

cannot be permitted even if it be assumed that there is merit to peti¬ 
tioner's contentions. A second consideration is that petitioner has set 
forth no matters showing, in conformance with the requirements of 
Section 1. 388 (b) of the Commission's Rules, how it^ participation will 
assist the Commission in the determination of the tissues in the hearing 
proceeding. None of the issues in any manner contemplates interposing 
into this adjudicatory proceeding Rule Making matters or economic in¬ 
jury to existing broadcast services. These are the matters asserted by 
petitioner. Further, we believe the Rule Making matters, which are 
of general applicability, are improper for consideration in this adju¬ 
dicatory proceeding. Relative to the alleged injury |to petitioner. Coastal 
Bend Television Company, at the time of prosecution of its application, 
was well aware of the fact that it would face competition from other tele¬ 
vision stations in the area. It secured its grant prior to the other appli¬ 
cants for television facilities in the city of Corpus Christi and for well 
over a year has been the only station providing local television service. 

i 

It now seeks to maintain this position by attempting ^o interject into this 

I 

proceeding rule making matters and questions of economic injury to itself 

i 

through the assertion that a grant will result in injux^r to the public. If 
intervention is permitted, it further requests a stay! in the proceeding. 

If intervention is refused, it requests in the alternative that the effect¬ 
iveness of any grant made be stayed pending final determination 

of the General Rule Making Proceeding in Docket No. 11532. This re- 

I 

quest is founded on the premise that if not granted it will affect the de¬ 
terminations to be made in Docket No. 11532. 

9. We are unable to discern any prejudicial effect immediate 
grant of the application of Gulf Coast Broadcasting Company could have 
on the General Rule Making Proceeding in Docket No. 11532. The is¬ 
suance of a construction permit to Gulf Coast Broadcasting Company 
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cannot operate to negate the Commission's rule-making power should it 
subsequently be determined that it is in the public interest to order any 
station constructed to operate on a channel other than Channel 6. This 
is equally true with respect to Coastal Bend Television Company should 
it subsequently be determined as a result of the said General Rule Mak¬ 
ing Proceeding that it is in the public interest to order that station KVDO 
TV operate on a channel other than that presently assigned to it. Such 
authority is specifically conferred upon the Commission by Section 303 
(f) of the Communications Act of 1934, as amended. Thus, while pe¬ 
titioner has here based its requests for relief on suppositious eventuali¬ 
ties in the said rule making proceeding, should such eventualities be 
realized a grant at this time of the application of Gulf Coast Broadcast¬ 
ing Company would in no way preclude effectuation of the determinations 
made. The sole effect of Ranting either of petitioner's requests for re¬ 
lief would be to further delay the bringing of an additional television serv 
ice to the citizens of Corpus Christi. This we consider not to be in the 
public interest. Under the foregoing considerations, the request for 
intervention in and the requests for stay must be denied. 

10. The Commission has previously found Gulf Coast Broadcast¬ 
ing Company legally, technically and financially qualified to construct 
and operate its proposed station. The facts of record in the said hear¬ 
ing proceeding establish that, on the basis of the proposed policies, 
program service, management and operational proposals of Gulf Coast 
Broadcasting Company, a grant of the VHF permit, in contest for a 
long period of time in this hearing proceeding, is in the public interest 
under the Communications Act and the effective rules and regulations 
thereunder. 

Accordingly, IT IS ORDERED, This 7th day of December, 1955, 
that the Petition of Coastal Bend Television Company for Prompt Con¬ 
sideration and Stay of Further Proceedings Is Dismissed As Moot : that 
the Petition of Coastal Bend Television Co. for Intervention and for 
Stay of Further Proceedings or in the alternative that upon issuance of 
a final grant effectiveness of the construction permit be stayed IS 


I 
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DENIED; that the Petition of Gulf Coast Broadcasting Company for Im¬ 
mediate Grant IS GRANTED, and that the above-entitled application of 

i 

Gulf Coast Broadcasting Company for a construction ipermit for a new 
commercial television broadcast station to operate oh Channel 6 at 

i 

Corpus Christi, Texas, IS GRANTED subject to the condition that its 

j 

antenna structure shall be painted and lighted in accordance with Part 

17 of the Commission’s Rules. | 

FEDERAL COMMUNICATIONS COBOyHS- 
SION* 

Mary Jane Morris 
Secretary | 

Released: December 9, 1955 

^ee attached Dissenting Statement of Commissioner^ Hyde and Bartley. 


DISSENTING STATEMENT OF COMMISSIONERS HYDE AND 
BARTLEY 

I 

We dissent because of the failure of the Commission to dispose 
of the deintermixture petition on its merits prior to action upon the appli 
cation. I 


I 

i 


I 

I 


I 


I 


J 

I 





UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13,034 


Coastal Bend Television Company, 

Appellant, 


V. 


Federal Communications Commission, 

Appellee, 

Gulf Coast Broadcasting Company, 

Intervenor. 


No. 13,035 


Coastal Bend Television Company, 

Petitioner, 


V. 


January Term, 1956 


[Stamped ’deceived 
Mar 9, Cohn & Marks”] 


The United States of America and 

The Federal Communications Commission, 

Respondents, 

Gulf Coast Broadcasting Company, 

Intervenor. 


Before: Washington, Circuit Judge, in Chambers. 


PREHEARING ORDER 

Counsel for the parties herein having appeared before Circuit 
Judge Washington for prehearing conference pursuant to Rule 38 (k) of 
this Court and counsel having submitted their stipulation dated Febru¬ 
ary 28, 1956, and the stipulation having been considered, the stipulation 
of the parties is hereby approved, and it is 

ORDERED that the parties proceed according to the stipulation, 
and that this order and the stipulation dated February 28, 1956, be 
printed in the joint appendix. 

Dated: March 2, 1956. 
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[Received Feb, 28, 1956, Clerk of the 
United States Court of Appeals] I 

STIPULATION I 

Counsel for Appellant, the Federal Communications Commission 
and the United States of America herein stipulate as lollows: 

I, That the issues presented herein are: 

1. Whether the Commission's Order of November 10, 1955 
denjring Appellant’s rulemaking petition to make Corpus Christi 
an all-UHF area 

(a) erroneously rested its decision upou ex parte presen¬ 
tations on television allocation problems made to it; 

(b) erroneously failed to make necessaily and adequate 
findings of fact; and 

(c) erroneously failed to state adequate reasons for its 
disposition of Appellant’s petition for deintermixture. 

I 

2. Whether the Commission’s Order of December 9, 1955, 

i 

authorizing a first VHF service in Corpus Christi constituted an 
unlawful prejudgment of Appellant’s rulemaking petition to make 
Corpus Christi an all-UHF area and a denial of Appellant’s right 
^ to fair consideration of requested amendments;of the Commis¬ 
sion’s Rules, in violation of Section 4 of the Administrative Pro¬ 
cedure Act and Section 1. 701 of the Commission’s Rules. 

I 

3. Whether the Commission, by its disposition of Appellant’s 
rulemaking petition and its denial of Appellant’s requests for in¬ 
tervention, consolidation or stay, with respect to the proceedings 
in Intervener’s application, arbitrarily and capriciously denied 

I 

I 

Appellant an opportunity to demonstrate that tl^e public interest 
would not be served by the establishment of a first VHF station 
in Corpus Christi. 

4. Whether in granting Intervener’s application for a construe- 
tion permit for a television station, the Commission unlawfully 
failed to consider or pass upon issues affecting the public interest 
not part of the record in the licensing proceed^s but presented 
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to the Commission by Appellant for its consideration. 

Intervenor, which does not agree with the foregoing statement of 
the issues, proposes to brief the following question: 

Whether or not the Federal Communications Commission 
may lawfully grant an application for a television channel as pro¬ 
vided for in its table of allocations notwithstanding the pendency 
of a petition for rulemaking which requested the institution of a 
proceeding to delete the particular allocation and which petition^'^ 
the FCC rejected at the time of making the grant. 

Counsel for Appellant 

Counsel for Federal 
Communications Commission 

Counsel for 

United States of America 
Counsel for Intervenor 

February 28, 1956. 


The petition had been filed after a competitive hearing on the 
application and the publication of an initial decision. 
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[Nos. 13,034; 13,035] I 
STATEMENT OF QUESTIONS PRESENTED 

Counsel for Appellant, the Federal Communications Commission 
and the United States of America have stipulated that! the issues pre¬ 
sented herein are: I 

I 

I 

i 

1. Whether the Commission’s Order of November 10, 1955 
denying Appellant’s rule-making petition to make Corpus Christi 
an all-UHF area 


(a) erroneously rested its decision upon ex par^pres¬ 
entations on television allocation problems made to it; 

(b) erroneously failed to make necessary and adequate 

i 

findings of fact; and I 

(c) erroneously failed to state adequate reasons for its 
disposition of Appellant’s petition for deintermixture. 


2. Whether the Commission’s Order of Dec^ember 9, 1955, 
authorizing a first VHF service in Corpus Christi constituted an 
unlawful prejudgment of Appellant’s rule-making petition to make 

I 

Corpus Christi an all-UHF area and a denial of Appellant’s right 

\ 

to fair consideration of requested amendments 6f the Commission’ 

I 

Rules, in violation of Section 4 of the Administijative Procedure 
Act and Section 1. 701 of the Commission’s Rules. 


3. Whether the Commission, by its disposition of Appellant’s 

I 

rule-making petition and its denial of Appellant’|s requests for in¬ 
tervention, consolidation or stay, with respect to the proceedings 
in Intervener’s application, arbitrarily and capriciously denied 

Appellant an opportunity to demonstrate that thei public interest 

i 

would not be served by the establishment of a first VHF station 
in Corpus Christi. | 




4. Whether in granting Intervener’s application for a construc¬ 
tion permit for a television station, the Commission unlawfully 
failed to consider or pass upon issues affecting the public inter¬ 
est not part of the record in the licensing proceedings but pre¬ 
sented to the Commission by Appellant for its consideration. 

Intervener, which does not agree with the foregoing statement of 
the issues, proposes to brief the following question: 

Whether or not the Federal Communications Commis¬ 
sion may lawfully grant an application for a television chan¬ 
nel as provided for in its table of allocations notwithstanding 
the pendency of a petition for rule-making which requested 
the institution of a proceeding to delete the particular allo¬ 
cation and which petition^ the FCC rejected at the time of 
making the grant. 


^ The petition had been filed after a competitive hearing on the application and the publication 
of an initial decision. 
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SUMMARY OF ARGUMENT . 

ARGUMENT. 

I Under The Communications Act, Coastal Bend, As An 
Existing Station Which Would Suffer Economic Injury 
From The Grant To Gulf Coast. Had A Statutory Right 
To A Determination Of The Merits Of Its Allegations 
That The Establishment Of A First VHF Station In Cor¬ 
pus Christi Would Be Inconsistent With The Public In¬ 
terest . 

A. Under the Commission Rules and Policies the 

Public Interest Matters Raised by Appellant 
Could only Be Considered in Rule Making Pro¬ 
ceedings . 

B. The Requirement that Appellant Vindicate Its 
Rights in Behalf of the Public Through Rule 
Making Could Not Deprive Appellant of a De¬ 
cision on the Merits of its Contentions, Prior 
to a Grant of the Gulf Coast Application 

C. If the Commission Properly Refused to Suy the 
Grant to Intervenor Until Appellant's Claims 
Were Decided on the Merits in the Rule Mak¬ 
ing Proceeding , it was required to Decide 
These Claims in the Adjudicatory Proceed¬ 
ing Before it Could Make the VHF Grant 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13,034 


COASTAL BEND TELEVISION COMPANY, 


Appellant, 


V. 


FEDERAL COMMUNICATIONS COMMISSION, 

' Appellee, 

GULF COAST BROADCASTING COMPANY, 

I Intervenor. 


No. 13,035 


COASTAL BEND TELEVISION COMPANY^ 

; Petitioner. 

V. 

THE UNITED STATES OF AMERICA | 
and the 

FEDERAL COMMUNICATIONS COMMISSION, 

Respondents, 

GULF COAST BROADCASTING COMPANY^ 

I Intervenor. 


ON APPEAL AND PETITION FOR REVIEW FROM ORDjERS OF 
THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF OF APPELLANT-PETITIONER 


JURISDICTIONAL STATEMENT 


These cases involve an appeal and a petition for ireview by Coastal 
Bend Television Company (Coastal Bend), pursuant to Sections 402 (a) and 


402 (b) of the Communications Act of 1934, as amended,: 
tions 402 (a) and (b). 


47U.S.C. Sec- 


Case 13,034 is an appeal by Coastal Bend pursuant to Section 402 (b) 
of the Communications Act from an Order of the Federal Communications 
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Commission released on December 9, 1955, which 

(1) granted the application of Gulf Coast Broadcasting Company, 
Intervenor (hereinafter referred to as Gulf Coast), for a new 
VHF television station to operate on Channel 6 in Corpus Christi, 
Texas; 

(2) dismissed as moot a Petition of Coastal Bend, filed March 11, 
1955, for 

(a) prompt consideration of its October 1954 Petition for Rule 
Making requesting deletion of Channel 6 from Corpus Christi; 
or 

(b) stay of further proceedings with respect to the Gulf Coast 
application, pending a decision on that rule making petition; 
and 

(3) denied a Petition of Coastal Bend, filed November 15, 1955, for 
intervention in the Channel 6 proceeding or for a stay of further 
proceedings pending a decision on the merits of its rule making 
petition. 

Case 13,035 is a Petition by Coastal Bend, pursuant to Section 402 (a) 
of the Communications Act, for review of an order released by the Com¬ 
mission on November 10, 1955 which denied without hearing or other pro¬ 
cess, and without consideration of its merits, the October 1954 Coastal 
Bend Petition for Rule Making, requesting a change in the Commission's 
Rules so as to delete VHF television assignments from Corpus Christi, 
Texas and make that community and the surrounding area an all-UHF area. 
The Petition for Review also seeks review of those parts of the order of 
the Commission released December 9, 1955 which 

(1) dismissed as moot the March 11, 1955 Petition by Coastal Bend 
for 
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(a) prompt consideration of its Petition for Rule Making; or 

I 

(b) stay of further proceedings with respect to the application 

i 

by Gulf Coast for a construction permit for a new VHF tele- 

i 

vision station, pending a decision on the Rule Making Pe¬ 
tition; and I 

I 

(2) denied the November 11, 19 55. Petition of Coastal Bend to inter¬ 
vene in the Channel 6 proceeding or for a spLy of further pro¬ 
ceedings pending a decision on the merits of its rule making 
petition. 

Coastal Bend believes that the December 9, 1955 order is fully re- 
viewable under Section 402 (b); however, since the applicability of this 
section to the orders involved might be questioned, review is also sought 

under Section 402 (a) which provides for judicial review of any Commis- 

! 

Sion order not reviewable under Section 402 (b). I 

i 

The Notice of Appeal and Petition for Review were filed in this 
Court on December 23, 1955. The two cases were consolidated for hear¬ 
ing by an order of this Court dated January 3, 1956. ; 


STATEMENT OF THE CASE 


Appellant-Petitioner, Coastal Bend, is a Texas Corporation with 

i 

its principal office in Corpus Christi. It owns and operates UHF Tele¬ 
vision Station KV’DO on Channel 22 in Corpus Christi. I It filed the appli- 

I 

cation for this station on July 24, 1952 and the constrqction permit was 
granted January 6, 1954. Construction was begun imihediately and the 
station commenced commercial operation on June 20, 1954. Its appli¬ 
cation for license is still pending before the Commission (R. 255). 


Appellant-Petitioner, Coastal Bend, will be referred to herein as Coastal Bend or Appellant. 


I 
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Under Section 3. 606 of the Commission's Rules, two VHF channels, 

6 and 10, and two UHF channels, 22 and 43, are assigned to Corpus Chris- 
ti for commercial use. In addition, UHF Channel 16 is assigned to Cor¬ 
pus Christi for use by a non-commercial educational station. Although 
UHF channels have been assigned to the cities in the area surrounding 
Corpus Christi, there are no VHF channels assigned to any community 
within 100 miles of Corpus Christi (R. 40). 

Station KVDO is the only television station currently providing 
service to Corpus Christi and its surrounding area and it is the only sta¬ 
tion which has ever provided such service. There is no VHF service 
presently rendered in the area; the nearest VHF station is located over 
100 miles from Corpus Christi. No station has ever commenced oper¬ 
ation on either of the two VHF channels assigned to Corpus Christi and 
until December 9, 1955, the Commission had not authorized any VHF 
station in this area. Applications were, however, filed for stations on 
both Channels 6 and 10; the disposition of the Channel 6 application is 
here under review and the applications for Channel 10 are still pending 

o 

before the Commission (R. 40).' 

On October 29, 1954, Coastal Bend filed with the Commission a Pe¬ 
tition for Deintermixture requesting the Commission to amend its Rules so 
that VHF Channels 6 and 10, assigned to Corpus Christi but vinutilized, 
would be made unavailable for commercial use in that city (R. 40-45). 

This Petition alleged, among other things, that "the history of television 
in the last two years has demonstrated that UHF and VHF cannot operate 
together in the same market and still provide a basis for fair and healthy 
competition" (R. 42). It was requested that the Commission institute rule- 
making proceedings to prevent the creation of an intermixture of VHF and 
UHF service in Corpus Christi. The Petition pointed out that Corpus 
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No station has ever been constructed as Channel 43. 
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Christ! and the area surrounding it is completely and exclusively a UHF 
area, that the only television station in operation is Station KVDO, and 
that no VHF station is located within 100 miles of Corpus Christi. The 
Petition also pointed out that the Grade B or outer-service contour of 
no VHF station comes even close to Corpus Christi, and no VHF serv- 

I 

ice would reach Corpus Christi even if the VHF stations operated with 

3 

maximum power and an antenna of 2, 000 feet (R. 40). i 

j 

The Petition alleged (R. 43): 

i 

’It is clear that if deintermixture is to be em¬ 
ployed in any case, the classic example of such a place 
is Corpus Christi . . . The terrain in the Corpus 
Christi area is relatively flat and especially suited 
for the UHF. ’’ 

i 

The Petition also stated that Station KVDO ’’has had serious difficulties in 
obtaining network programs even when it is the only o^rating station in 
the market and stands ready to prove at a hearing the reluctance of the 
networks to offer programs to KVDO” (R. 43). 

Oppositions to the Coastal Bend Petition were filed by the applicants 
for VHF stations in Corpus Christi. A Reply to these Oppositions was 
filed by Coastal Bend on December 6, 1954 (R. 87-95)J This Reply stated 
the issue presented by the Petition as follows (R. 94-95): 

i 

”Will the Commission admit an error w^ch near¬ 
ly the whole television industry recognizes and prevent 
the difficulties which have been encountered in other com¬ 
munities from coming to pass in Corpus Christi? The 
question here is whether Corpus Christi will served 
by two VHF stations which wiU have a monopoly in the 
television field or whether there will be four or more 
television stations all competing equally to provide a 
desired variety of service to Corpus Christi. j It is to 
be noted that Corpus Christi now has six AM $tations. 


Such operation would be with over 1,000 feet more than that generally us^d by television stations 
in the United States. I 


I 

I 

I 


( 
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The Commission has already found that the public in¬ 
terest will be served by the allocation of four televi¬ 
sion channels to that city. Maintaining the present 
allocation plan in Corpus Christi will only result in 
the destruction of the free and fair competition which 
is the basis of the Communications Act. Adherence to 
the present allocation plan in Corpus Christi will, with¬ 
out question, prevent the establishment of a variety of 
strong competing stations which will bring to the peo¬ 
ple of Corpus Christi the service they are entitled to 
under the Communications Act. ” 

Between October 29, 1954 and March 10, 1955, the Commission 
took no action on the Coastal Bend petition. On March 10, 1955, the ap¬ 
plication of Gulf Coast for a VHF station on Channel 6 in Corpus Christi, 
which had imtil that time been the subject of a comparative hearing with 
that of a competing applicant for the same facilities, became unopposed 
by reason of the dismissal of the sole competing application (R. 97; 115). 
On March 11, 1955, Gulf Coast filed a Motion for Immediate Grant (R. 
100-101). Since no action had been taken on the Petition for Deintermix¬ 
ture filed by Coastal Bend five months before. Coastal Bend, on March 
11, 1955, filed a Petition for Prompt Consideration of its Deintermix¬ 
ture Petition, and in the alternative a request for a stay of further pro¬ 
ceedings on the Gulf Coast application until such time as the Commission 
passed upon the Coastal Bend Petition for Deintermixture (R. 103-105). 

The Commission in fact withheld a grant of the Gulf Coast applica¬ 
tion from March 11, 1955 to December 9, 1955, because of the pendency 
of the Coastal Bend Petition for Deintermixture. 

On March 31, 1955 and April 21, 1955, the Commission commenced 
five rule-making proceedings looking towards deintermixture in certain 
cities of the United States (Dockets 11238, 11333, 11334, 11335 and 11336). 
These proceedings were instituted in order to arrive at a nationwide and 
uniform policy that could be followed in applying ^’selective deintermix¬ 
ture in individual communities of the United States. Information was 


requested on specific issues. Voluminous data was supplied to the Com¬ 
mission, and oral argument was held in these procee(hngsf 

Although the Coastal Bend Deintermixture Petition had been on file 
for over six months, the Commission did not designate the Coastal Bend 
Petition for hearing in the same manner as the other petitions. On April 
4, 1955, after the first four deintermixture proceedings had been insti¬ 
tuted, Coastal Bend filed a renewed request for institution of rule-mak¬ 
ing proceedings on its Petition, alleging again that Cok*pus Christi repre¬ 
sents a classic situation for the application of the principle of "selective 
deintermixture" (R. 123-131). Despite the renewed request for institution 
of rule-making proceedings, the Commissiontook no 4ction on the Peti¬ 
tion of Coastal Bend. It later stated publicly, howevei:, that the general 

I 

policy determined in the other cases would be applied :to Corpus Christi. 

It failed at any time to advert to the fact that no other Situation in the 
United States was comparable to the Corpus Christi situation, in that 
in no other area of the United States were existing VHF stations so dis¬ 
tant from the community in which deintermixture was proposed. 

I 

i 

On November 10, 1955, the Commission annoimced a decision in 
Docket Nos. 11238, 11333, 11334, 11335 and 11336, the deintermixture 
rule-making proceedings. The reports and orders in ^ose cases stated 
that a decision on the merits of the requests for "selective deintermixture" 

i 

could not be made at that time without consideration of nationwide policies 

( 

j 

to be followed in connection with television allocations! and assignments. 

Accordingly, the petitions involved in those cases were denied without 

i 

prejudice to further consideration on the merits in a niew rule-making 

I 

proceeding. Docket No. 11532, which was instituted On the same day 
to consider such nationwide policies. The Commissioii did not pass upon 


The record submitted in this case by the Commission does not contain the notices of rule-making 
or the decision in Docket No. 11238 et al. These documents have however bien submitted in the com¬ 
panion cases involving Madison and Evansville. Nos. 13.038; 13.039; 13.056; 13.057; 13.058; 13,065. 



any of the evidence submitted by the Petitioners for Deintermixture in 
Docket Nos. 11238, made no findings of fact based on the 

evidence submitted in that case. 

On November 10, 1955, the Commission also issued a Memorandum 
Opinion and Order in which, following its decision in the other cases, the 
Petition of Coastal Bend for deintermixture was denied without considera¬ 
tion of its merits, and without prejudice to consideration of the merits of 
its proposal in the new rule-making proceeding (Docket No. 11532) instituted 
on that day (R. 220-224). As in disposing of the petitions in Docket 11238, 

^ , the Commission again did not consider the allegations made by Coas¬ 

tal Bend in its Petition for Deintermixture. No findings were made, nor 
was any consideration given to the nature of the television situation in Cor¬ 
pus Christi, or to the similarity or lack of similarity between that situa¬ 
tion and that in any other city in the United States. No findings were made 
showing that the decision on the Coastal Bend Petition could not be arrived 
at independently of any other deintermixture cases pending before the 
Commission. 

Before the decision in the deintermixture proceedings, several per- 
SDns, including those with an interest in the allocation of television chan¬ 
nels in the Corpus Christi area, but who did not participate in any of the 
proceedings in Docket 11238, ^, and did not file any comments or 
other pleadings with respect to the Coastal Bend Petition, made written 
and oral presentations to the Commission concerning some of the matters 
which the Commission was required to pass upon in disposing of the de¬ 
intermixture petitions.® Coastal Bend was not apprised of the contents 
of such presentations and was not given an opportunity to respond to these 
presentations. The Commission in its decision denying the Coastal Bend 
Petition did not make known the nature of the presentations which had been 
made to it ^ camera. 

® Sec decision of November 10. 1955 in Docket No. 11238, et al. 
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Commissioners Hyde and Bartley dissented to the Report and Order 
of November 10, 1954 in Dockets 11238, ^ Comimissioner Hyde par¬ 
ticularly pointed out that the orders were bereft of specific findings to 

I 

support the conclusions made therein, and that material outside the rec¬ 
ord had been considered in reaching the conclusion tjhat it was not then * 
possible to pass upon the merits of the pending petitions for deintermix¬ 
ture. Commissioners Hyde and Bartley also dissented from the action of 
the Commission in den 3 dng the Coastal Bend Petition! for Deintermixture 
for the same reasons as set forth in their dissents in Docket No. 11238, 
etal. (R. 220). | 

The decisions of November 10 hinted for the fii*st time that the Com- 

i 

mission intended to use the device of den 3 dng the petitions for deintermix¬ 
ture without consideration of their merits as a means for taking action in 
pending cases for VHF stations on channels whose deletion had been re¬ 
quested in the deintermixture petitions. The dissenting opinion in Docket 
No. 11238 by Commissioner Hyde stated, ’The obvio^ reason for the 
sudden haste of the majority in taking the present action is to clear the 
decks for the immediate grant of VHF applications in; a number of com- 

t 

munities involved in the deintermixture cases and in other communities 
in which deintermixture has been suggested and pre-emptorily turned 
down.” 

On November 10, 1955, it became apparent to Coastal Bend, for 
the first time, that the Commission might refuse to consider the merits 
of its Petition for Deintermixture which had been on file by then for over 
a year, before taking action on the Gulf Coast Channel 6 application. Ac- 

i 

cordingly, on November 15, 1955, Coastal Bend filed; a Petition for In¬ 
tervention or for Stay of Further Proceedings (R. 225-230). In its Peti- * 
tion for Intervention filed on November 15, 1955, Coaistal Bend pointed out 
that since the Commission had refused to consider the merits of the Coas¬ 
tal Bend Petition for Deintermixture, a Stay of the Channel 6 proceedings 
was stiU required since a determination that the authorization of VECF 
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service in Corpus Christi for the first time would serve the public inter¬ 
est was a necessary prerequisite to any grant on Channel 6. If the Com¬ 
mission refused to grant the Stay of the Channel 6 proceedings pending a 
determination of the Coastal'Bend Petition for Deintermixture on the 
merits, it was requested in the alternative that Coastal Bend be permitted 
to intervene in the Channel 6 proceedings in order to demonstrate to the 
Commission that the grant of a VHF station in Corpus Christi would not 
serve the public interest. The facts upon which it based its standing were 
set out, as was a showing of good cause for late intervention as required 
by the Commission's Rules. 

On December 9, 1955, the Commission granted the application of 
Gulf Coast Broadcasting Company for a VHF station in Corpus Christi 
without consideration of the merits of the Petition of Coastal Bend for 
de intermixture, and it denied the petitions of Coastal Bend for intervention 
in the Channel 6 proceedings or for a stay of the Channel 6 proceedings 
(R. 252-257). The parties have stipulated that the ''record compiled in the 
comparative proceeding leading to the grant of intervenor's application for 
construction permit for Channel 6, Corpus Christi, Texas, contains no 
evidence on the allocation problems presented by the appellant's petition 
to deintermix VHF and UHF channels in the Corpus Christi area, nor any 
evidence bearing on the determination of whether a first VHF service 
should be established in Corpus Christi at the time of entry of the final 
decision. " (See Appendix B, infra ) Accordingly, the Commission was 
not able to and did not make any finding that, in light of the existing facts 
and considerations relating to the establishment of a first VHF service in 
Corpus Christi, it was in the public interest to make a grant on Channel 
6; no consideration was given at all to the fact that the Commission was 
creating an intermixture situation in Corpus Christi for the first time. 

The earlier March 1955 Petition by Coastal Bend for a stay of the Gulf 
Coast grant pending consideration of its Rulemaking Petition was dis¬ 
missed as moot. Commissioners Hyde and Bartley dissented on the 
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i 

grounds that the Commission had failed to dispose of the Coastal Bend Pe¬ 
tition for Deintermixture on its merits prior to the action on the Gulf 
Coast application (R. 257). 

On December 15, 1955, Coastal Bend filed a Comment in the new 

I 

rule-making proceeding instituted by the Commission (^cket No. 11532), 
in which it renewed its prior request for the Commission to amend its 
Rules so as to delete the VHF television channels presently assigned to 
Corpus Christi and to substitute UHF television channels therefor. The 
filing of this Comment was in accordance with the statements of the Com¬ 
mission in its Decision of November 10, 1955, denying! Coastal Bend’s 
original Petition for this relief and with the statement i>f the Commission 
in its Order of December 9, 1955, denying Coastal Bend’s Petition for 
Intervention or Stay of the Channel 6 proceedings. The deintermixture 
proposal for Corpus Christi is, therefore, presently pending before the 

I 

Commission. ! 

i 

j 

STATUTE AND REGULATIONS INVOLVED 

i 

t 

I 

I 

The relevant portion of the Communications Act of 1934, as amended, 
47 U. S. C. Section 151 et seq ., and of pertinent Commission Regulations 

are set forth in Appendix A, infra . | 

I 

I 

STATEMENT OF POINTS i 

1 

I 

1. The grant of the Gulf Coast application prior to consideration of 
the Coastal Bend Petition for Deintermixture on its merits constituted a 

i 

prejudgment of that petition in violation of Section 1. 701 of the Commis¬ 
sion’s Rules and Regulations, Section 4 of the Administrative Procedure 
' Act, and the due process clause of the Constitution. j 
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2. The Commission's decision deprived Coastal Bend, an existing 
station which would suffer economic injury from the Gulf Coast grant, of 
its statutory right to a determination, prior to that grant, of the merits 
of its allegations that the establishment of a first VHF service in Corpus 
Christi would be inconsistent with the public interest. 

3. The Commission's action in refusing to permit Coastal Bend to 
intervene in the Channel 6 proceeding in order to demonstrate the injury 
to itself and the public which will be occasioned by the grant of a first 
VHF authorization in Corpus Christi was unlawful in light of the fact that 
the Commission had refused to act upon the merits of the Coastal Bend 
Petition for Deintermixture, even though it had been on file for over a 
year, and Coastal Bend had requested a stay of the Channel 6 proceed¬ 
ing pending a determination of the merits of the Coastal Bend Petition for 
Deintermixture, which the Commission denied. 

4. The Commission's decision granting the application of Gulf 
Coast was unlawful because the Commission failed to consider facts or 
make findings with respect to considerations vital to a determination that 
the establishment of a first VHF service in Corpus Christi would be in the 
public interest. 

5. The Commission's decision refusing to pass upon the merits of 
Coastal Bend's Petition for Deintermixture was in error because it was 
based upon oral and written ^ parte presentations to which Coastal Bend 
has never had an opportunity to reply. 
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SUMMARY OF ARGUMENT 


The Commission has never passed upon Coastai Bendas allegations 
that the establishment of VHF service in Corpus Christ! would cripple 
Station KVDO^s ability to serve the public, cause a deterioration in that 

I 

service, and create a monopoly television situation in Corpus Christ!. 

1 

Under the Communications Act, an existing station, such as Coastal 

! 

Bend, which will suffer economic injury from the grant of an application 

i 

to a competitor, has the right to secure a determination from the Com¬ 
mission with respect to these matters, all of which involve the public 
interest, prior to the grant of the application which will cause the injury 
both to the station and to the public. Federal Commu^cations Commis ¬ 
sion V. Sanders Bros. Radio Station , 309 U.S. 470. i 

i 

If this case had involved standard broadcast (AM) stations such as 
were involved in the Sanders case. Coastal Bend wouid have had the right 
to intervene in the Gulf Coast licensing proceeding for Channel 6. How¬ 
ever, in the television field, the Commission's Rules!and policies pro- 

I 

Mbit Coastal Bend, although it is a party in interest, from raising mat¬ 
ters affecting the public interest in a licensing proceeding where those 
matters involve possible changes in the allocation of television frequen- 
cies. Since the essence of Coastal Bendas claim was that no VHF station 

I 

should be authorized in the Corpus Christi area, its contentions concern¬ 
ing the public interest involved a possible change in the Commission's 

1 

television Allocation Table. For this reason, at the time when it first 
sought to have the Commission's Rules amended so as to deintermix Cor¬ 
pus Christi, Coastal Bend could not raise the questions upon which it 

I 

sought a determination in the Channel 6 proceeding, ^d a Petition to 

Intervene and to Enlarge the Issues of that proceeding! would clearly have 

i 

been denied. Indeed, even when, on November 10, 1955, the Commission 
refused to pass upon Coastal Bend's contentions in a ijule makingproceeding, 
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and Appellant did then attempt to intervene in the licensing proceeding 
and requested enlargement of the issues, its request was denied; the Com¬ 
mission’s decision denying such intervention established that the matters 
upon which Coastal Bend sought a determination could not properly be 
passed upon in a licensing proceeding. 

Since Coastal Bend could not raise allocations matters in the licen¬ 
sing proceeding, it took the only step available to it by which it might pro¬ 
tect its rights and those of the public in whose behalf it spoke as a private 
attorney general. It filed a request for the institution of rule-making pro¬ 
ceedings. 

Although this petition for rule making was filed in October of 1954, 
and although by reason of the pendency of that petition the Commission 
withheld action on the Gulf Coast application until December of 1955, on 
November 10, 1955 the Commission announced its refusal to consider the 
merits of Coastal Bend’s contentions and put off consideration of these 
contentions until the termination of a new and still pending general allo¬ 
cation rule-making proceeding. 

The requirement that Appellant vindicate its rights in behalf of the 
public through rule making could not, however, deprive Appellant of a 
decision on the merits of its contentions prior to a grant of the Gulf Coast 
application. The Commission could not lawfully deprive Appellant of its 
right to consideration of its claims prior to the grant which would cause 
it and the public injury by changing the nature of the proceedings in which 
those determinations must be made. Coastal Bend was diligent in prose¬ 
cuting its rights and the Commission was required to pass upon its con¬ 
tentions before it could lawfully grant the Gulf Coast application. 

In any event, when the Commission on November 10, 1955 refused 
to pass on the merits of Coastal Bend’s contentions, it was required to 
grant Coastal Bend’s Petition to Intervene in the licensing proceeding so 
long as the Commission desired to terminate the Gulf Coast application 
proceeding prior to a determination of Coastal Bend’s claims in the 
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pending rule-making proceeding. Coastal Bend was noi late in seeking to 
intervene at that time since it had at all times pursued; its rights under 
existing Commission procedure with diligence. 


The Commission’s interpretation of the Communications Act that an 

i 

existing station does not have the right to call to the attention of the Com¬ 
mission matters involving the public interest where those matters be¬ 
come known after an application for facilities by a conipetitor has already 
been designated for hearing is completely unjustified a|nd improper./ More¬ 
over, the Commission on its own Motion should have i^sed upon the Pub¬ 


lic interest considerations raised by the authorization of a first VHF serv¬ 
ice in Corpus Christi. The Commission’s grant of the Gxxlf Coast applica- 

I 

I 

tion was made on a record which contained no evidence bearing on the 
determination of whether a first VHF service should b^ established in 

I 

Corpus Christi in December 1955. The Commission was required to 


pass upon these questions before economic injury would be inflicted upon 


Appellant and the service rendered by Appellant was deteriorated or ex- 
tinguished. 


ARGUMENT 

I 

I 

At the outset, it must be noted that this case does not involve the 
substantive question whether the Commission’s Rules should be amended 
to make Corpus Christi an all-UHF television area. The merits of whe¬ 
ther deintermixture should be adopted - a question notj yet evai passed 
upon by the Commission itself - is a policy matter entk’usted by Congress 
to the Commission’s judgment. The question presented here, whether 
the procedure being followed by the Commission is lawful, is an area of 
the public interest which Congress has specifically diirected this Court 
to review. The specific question presented in this Coiiirt is whether the 
Commission could properly grant the Gulf Coast application without first 
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passing upon, either in a rule-making proceeding or in the Channel 6 li¬ 
censing proceeding, the allegations of fact and considerations of policy 
advanced by Coastal Bend to demonstrate that the public interest required 
that no VHF television service be authorized in Corpus Christi and that 
therefore the Gulf Coast application should be denied insofar as it seeks 
to establish a VHF station in that area. ® 

The Commission has never passed upon Coastal Bend’s allegations 
that the establishment of VHF service in Corpus Christi would cripple the 
service Station KVDO now renders and would create a monoply situation 
in which only two of the five television assignments for that city could pos¬ 
sibly be used. Instead, the Commission has granted the new authorization 
whose establishment Coastal Bend contended would bring about the evil ef¬ 
fects, while at the same time announcing that it would consider the merits 
of Coastal Bend’s allegations of fact and policy in a new rule-making pro¬ 
ceeding still pending. This action on the part of the Commission consti¬ 
tuted an unlawful prejudgment of the questions it announced it would con¬ 
sider in the pending rule-making proceeding. This was especially the 
case since the existence of the VHF service created by the Commission’s 
grant would be one of the factors which it would consider in passing upon 
Coastal Bend’s contentions that VHF service should not be authorized in 
the Corpus Christi area. The unlawful nature of this prejudgment is dis¬ 
cussed at length in the brief submitted in the companion case involving the 
Evansville area. No. 13,056, etal. For purposes of brevity, the argu¬ 
ment made in that brief is not repeated here but is adopted herein. 

Moreover, the Commission’s action in granting Intervenor’s appli¬ 
cation before passing upon the merits of Coastal Bend’s contentions was 
improper because it deprived Appellant, an existing station, of its statutory 


No question was raised before the Commission as to a grant to Gulf Coast or anyone else which 
would authorize operations in the UHF. In other words, the Coastal Bend petition did not seek to 
reduce the total number of television stations which could be authorized in Corpus Christi. 
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right to a hearing upon an application whose grant woul^ have disastrous 
economic effects upon that station and would sentence it to eventual econ¬ 
omic death. In other words, even if the Commission in the exercise of its 
rule making powers has the right to pass over the contentions of a propo¬ 
nent of a change in the Rules, while taking action inconsistent with the re- 
quested change, it does not have this power, when the Action is taken over 
the protest of an existing station which would suffer serious economic loss 

as a result of that action and that station asserts that the action would be 

i 

contrary to the public interest. I 

I 

I. Under The Communications Act, Coastal Bend, As An 

i 

Existing Station Which Would Suffer Econoipic Injury 
From The Grant To Gulf Coast, Had A Statutory Right 
To A Determination Of The Merits Of Its Allegations 
That The Establishment Of A First VHF Station In Cor - 
pus Christi Would Be Inconsistent With The Public In- 
terest j 

Under the Communications Act, an existing station has the right, 

I 

when it will suffer economic injury from the grant of an application to a 
competitor, to secure a determination from the Commission with respect 
to those matters involving the public interest which must be considered by 
the Commission in connection with the application. Federal Communica¬ 
tions Commission v. Sanders Bros. Radio Station , 300 U. S. 470; Yankee 
Network, Inc. v. Federal Communications Commission, 71 App. D. C. 11, 

j 

107 F. 2d 212. In 1952, Congress e3q)ressly wrote into the Communica¬ 
tions Act the same requirement (which the Courts had found earlier with- 

I 

out egress statutory language) that the Commission grant a hearing to a 
station such as Coastal Bend which would suffer economic injury from the 
grant of a first and new VHF station in Corpus Christi land which alleges 

I 

on the merits matters involving the public interest. Section 309 (b) and 







Section 309 (c) of the Communications Act of 1934, as amended, see Ap¬ 
pendix A. 


The Commission has not contested Coastal Bend’s standing as a 
party in interest under the Sanders doctrine to call to the attention of the 
Commission the effect upon the public interest of the grant of Gulf Coast’s 
application. It has, indeed, consistently held that a UHF station has stand¬ 
ing to be heard in opposition to an application for a VHF station to serve 
the same area, where it is alleged that economic injury will result to the 
UHF station if the application is granted. Independent Television, Inc. , 
lOR.R. 510; Allegheny Broadcasting Corp ., IQ R.R. 1181; St. Louis 
Telecast, Inc ., 10 R. R. 1185; WWSW, Inc ., 12 R. R. 858c.^ The UHF 
station in such a case is a representative of the pubHc with the right to 
make known how the public interest is or may be adversely affected by 
the grant of the VHF application. See Allegheny Broadcasting Corp. , 
supra . 

Nor is there any question here that the matters raised by Appellant— 
the destruction of KVDO’s ability to serve the public and the deterioration 
or extinction of its service the public now receives, the deleterious effect 
upon healthy competition of intermixture of VHF and UHF, and the obso¬ 
lescence of UHF receiving equipment purchased by the public—all involve 
pertinent matters affecting the public interest. While it is true that the 
private interests of Appellant are involved, the problems created by the 
private loss to Appellant vitally affect the public and the public interest. 
The Commission’s judgment in the Sixth Report and Order adopted in 1952 


References to Pike and Fischer Radio Regulations appear as "_R. R. 
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I g 

to intermix VHF and UHF in the same community was i an error, and the 

I 

Commission concedes that the public interest foundations of the Allocation 
Table adopted in 1952, insofar as UHF-VHF competition is concerned, 
must be reappraised. The remarks of the Chairman of the Commission 

I 

leave no doubt on these matters: 

I 

But the UHF problem has many ramifipations, 
some of which vitally affect the public interest, and, 
therefore, we have a mandate under the Compiunica- 
tions Act to concern ourselves with this problem. The 
critical issue is what remedy should be applied. Rea¬ 
sonable people can agree on the diagnosis of the mal¬ 
ady, but they disagree most vehemently on the pre¬ 
scription. hi fact, the trade press seems to limply 
that the seven reasonable FCC Commissioners favor 
no less than seven different prescriptions. While that 
is not literally true, the point is that we and the indus¬ 
try are engaged in a fundamental reappraisal! (Address 
by Chairman McConnaughey, Dec. 6, 1955, IFCC Mimeo 
26209). ' 

Accordingly, under the Sanders doctrine. Appellant was entitled to 
a hearing on the substantive matters it raised. The difficulty in this case 
arises from the special Rules and procedure of the Commission govern- 

I 

ing the type of proceedings in which the Commission lyill consider these 
questions. | 

I 

i 

® In adopting a new television Table of Assignments in 1952, the Commission for the first time author¬ 
ized commercial television broadcasting in the Ultra-High Frequency (UHF) piortion of the spectmm, on 
Channels designated 14-83. In deciding that it was in the public interest to assign VHF and UHF televi¬ 
sion stations to the same city, the Commission made the specific finding that: - 

"We are convinced that the UHF band will be fully utilized and; that UHF sta¬ 
tions will eventually compete on a favorable basis with sutions jin the VHF". 

(Par. 197, Sixth Report and Order, Docket No. 8736, Vol. 1, Ffart 3, Pike & 

Fischer, R.R. 91:664). | 

The Commission found further that - j 

"... healthy economic competition in the television field will exist within 
the framework of the Assignment Table adopted herein." (Par. 77, id. at 
91:624). 

The history of television broadcasting in the United States since the adoption of the Sixth Report and Order 
has demonstrated that under the existing Table of Assignments the UHF is notjbeing fully utilized, and that 
UHF and VHF stations cannot operate successfully in the same community on ja basis of healthy economic 
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A. UNDER THE COMMISSION RULES AND POLICIES THE PUBLIC 
INTEREST MATTERS RAISED BY APPELLANT COULD ONLY 
BE CONSIDERED IN RULE-MAKING PROCEEDINGS 

Every licensing proceeding before the Commission involves two 
aspects: (1) the question whether as a matter of allocation of frequen¬ 
cies, a station should be established in the proposed community; (2) whe 
ther the applicant who proposes to operate such a station in that com¬ 
munity is qualified to be a licensee and whether his proposal meets the 
needs of that community. The public interest, which is the touchstone 
of every Commission decision, cannot be determined without considera¬ 
tion of both aspects of the proposed operation. 

The matters raised by Coastal Bend in its Petitions for Deintermix 
ture and Intervention raised matters bearing on only the first of these 
questions: the allocation problem. No question was raised concerning 
the qualifications of the individual applicants or their proposed programs 
If this case involved AM stations, such as were involved in the Sanders 
case. Appellant would have had the right to intervene in the licensing pro 
ceeding for Channel 6 to adjudicate in that proceeding the questions it 
raised. And if this case had arisen before March, 1948, the same 

competition, UHF stations have almost inevitably been doomed to total failure or deficit operation when 
they are required to compete against VHF stations. From July 1952 to July 1, 1955, a total of 339 con¬ 
struction permits were granted for UHF television stations. One hundred and sixteen of these construc¬ 
tion permits have been surrendered. During the period from July. 1952 to July 1. 1955, a total of 158 
UHF stations actually were constructed and commenced operations. Of this number. 54 UHF stations 
have already gone off the air. A report of the Federal Communications Commission, issued on June 15, 
1955. established that during the year 1954, 125 UHF stations considered by the Commission, operated 
with a total loss of $10,000,000 (FCC Public Notice 20615). A survey released by the Economics Divi¬ 
sion of the Commission on August 19, 1955, shows that of the 122 UHF stations surveyed, 104 showed 
overall losses and only 18 showed a profit (FCC Public Notice 23055). This history of UHF failure has 
continued to the present day. 


procedure would have been followed in respect to television applications 

i 

and allocations. After March 23, 1948, a different procedure was estab¬ 
lished in the television field. On that day, in the Yankee Network, Inc , 
decision, 4R. R. 164, reaffirmed on rehearing , 4R. R. 412(a), the Com¬ 
mission decided that the allocations portion of television licensing pro¬ 
ceedings would be heard and decided solely in rule making or quasi-legis¬ 
lative proceedings rather than in the licensing adjudicatory proceedings 

i 

contemplated by Section 309 of the Communications Act for individual ap¬ 
plications. i 

i 

Questions originally were raised as to the legality of such a proce¬ 
dure. In decision dated July 13, 1951, the Commission, after extended con 
sideration, upheld the validity of a television allocatioi;! table established by 
rule-making, "such rules to be amended only in furthbr rule-making pro- 

i 

ceedings and to be applicable and controlling in individual licensing pro¬ 
ceedings". Memorandum Opinion, Docket 8736, 7 R. 371, 373-74. 

i 

Upon adoption in 1952 of the Sixth Report in the overall television alloca¬ 
tions proceedings, the procedure whose legality had been reaffirmed on 
July 13, 1951, was formally established by the Commission in its Rules 
and Regulations. Sixth Report and Order, Docket 8736, Pars. 12-18; 

Vol. I, Part 3 R^R 91:603-06. This procedure was affirmed by this Court 
in Logansport Broadcasting Company v. Federal Communications Com ¬ 
mission , 93 App. D. C. 342, 210 F. 2d 24. 

The Commission has never deviated from these procedural require¬ 
ments. Any petition or application which has involvedj the possible amend¬ 
ment of the Commission’s television Allocation Table qt its Rules has been 
considered solely in a rule-making proceeding and the! questions have never 

I 

I 

been considered in a licensing or adjudicatory proceeding. See, e. g. , Rib 
Mountain Television, Inc ., 11 R. R. 983. Even where! formal amendment 
of the regulations was not required, the same rule has been applied. In 
Allegheny Broadcasting Corp ., 11 R. R. 1106, a UHF station which had 
already been permitted to intervene in a VHF licensing proceeding, as a 
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party in interest under the Sanders doctrine, was not permitted to enlarge 
the scope of the inquiry in the licensing proceedings to examine the effect 
of a grant of VHF station on the ’'stability, growth and development of UHF 
television service and stations". The Commission there held that such an 
inquiry is beyond the scope of an adjudicatory proceeding. See also WWSW , 
Inc. , 12 R. R. 858 c. 

It is therefore clear that in October, 1954, when Coastal Bend deter¬ 
mined to seek the establishment of Corpus Christi as an all-UHF area so 
as to avoid the serious injury it claimed would be caused to the public and 
itself by the establishment of a VHF station in that city, it could not prop¬ 
erly have requested consideration of the public interest matters it raised 
in the Channel 6 licensing proceeding. The relief it sought constituted in 
substance a change in the existing rules and regulations governing tele¬ 
vision allocations. Under the issues in the Channel 6 licensing proceed¬ 
ings, no question could be raised concerning the allocation of Channel 6 
to Corpus Christi and a Petition to Intervene and to Enlarge Issues would 
have been denied since the inquiry was not within the purview of a television 
licensing proceeding. Indeed, when on November 10, 1955 the Commission 
refused to pass upon Coastal Bend’s contentions in a rule-making proceed¬ 
ing, Appellant did attempt to intervene in the licensing proceeding and re¬ 
quested enlargement of the issues (R. 225-230; 243-251); the Commission's 
decision denying such intervention demonstrated that Appellant had not mis¬ 
understood or miscalculated the proper Commission procedures. The 
Commission held as a ground for denial that - 

"... petitioner has set forth no matters showing, in 
conformance with the requirements of Section 1. 388 (b) 
of the Commission’s Rules, how its participation will 
assist the Commission in the determination of the issues 
in the hearing proceeding. None of the issues in any man¬ 
ner contemplates interposing into this adjudicatory pro¬ 
ceeding Rule Making matters or economic injury to ex¬ 
isting broadcast services. These are the matters assert¬ 
ed by petitioner. Further, we believe the Rule Making 
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matters, which are of general applicability, are im¬ 
proper for consideration in this adjudicatory proceed¬ 
ing . . . . " (R. 255). 

i 

I 

Appellant, not being able to raise allocations matters in a licensing 
proceeding, properly took the only step available to it' by which it might 
protect its rights and those of the public, in whose behalf it spoke as a 
private attorney general. It filed a request for the institution of rule- 
making proceedings. 

B. THE REQUIREMENT THAT APPELLANT VINDICATE ITS ^GHTS 
IN BEHALF OF THE PUBUC THROUGH RULE MAKING CbULD 

i 

NOT DEPRIVE APPELLANT OF A DECISION ON THE MERJTS OF 
ITS CONTENTIONS. PRIOR TO A GRANT OF THE GULF COAST 

APPLICATION i 

I 

i 

The essence of Appellant's right to a hearing under the Sanders case 
is that it can secure an adjudication on the matters it raises prior to the 

I 

grant which would cause injury to itself, deteriorate ^e service it ren¬ 
ders, and stifle potential competition in its area. If the matters raised 
by the party in interest are genuinely related to whether the grant would 
be in the public interest, these questions must be determined before the 

i 

new station, which will have the ill effects, is authoi^ized by the Com¬ 
mission. The rights afforded by Sanders are rights tb be claimed by a * 
living station and not a station that has already been crippled or deleted 
by reason of economic injury against which it complains and which it seeks 
to prevent. The statutory right to a hearing becomeS| an empty thing if 
the Commission is empowered to inject into the economic life of Corpus 
Christi the VHF strain which Appellant alleges dooms KVDO and the UHF 
in Corpus Christi before that hearing takes place. 

I 

I 

The decision of the Commission here is that the questions present¬ 
ed by a party in interest, which claims it will suffer economic injury and 
that the public interest will be affected as a result of $uch injury, are not 
required to be decided by the Commission prior to the authorization of 
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the new station that would cause such injury, when the stations involved 
are television stations which are permitted to vindicate their rights and 
and the rights of the public solely by the rule making process. The Com¬ 
mission's decision holds in effect that Sanders has been reversed in the 
television field where the economic injury which is the basis for standing 
is also the basis for the claim that the protested grant would be contrary 
to the public interest. But the Commission cannot deprive Appellant of 
its right to consideration of its claims, prior to the grant that it alleges 
would cause injury to it and the public, by changing the nature of the pro¬ 
ceedings in which those determinations must be made. Restricting Ap¬ 
pellant to the rule making process cannot serve as a device for avoiding 
a determination as to the effect of the grant of the new station prior to 
the authorization of the new station. The Commission had the power to 
change the nature of the hearing to which Appellant was entitled from 
adjudication to rule making. But the matters to be decided and the time 
for decision could not be affected by changing the procedures. The Lo- 
gansport decision, supra , upheld the power of the Commission to decide 
substantive allocations questions by rule making,, but it did not imply that 
questions properly presented by a party in interest forced to the rule mak¬ 
ing process, could be deferred until after the injury, which it seeks to 
prevent, has already been inflicted. 

The opinion of Judge Washington on the request for stay orders in 
this case states that Appellant has made "no serious challenge to the ad¬ 
judicatory proceedings" involving the Gulf Coast application (Slip Op p 4). 

It is respectfully submitted that this characterization does not accurately 
reflect Appellant's interest in the licensing proceeding. It is true that 
Appellant had no interest in the qualifications portion of the licensing 
proceeding. But it did have an extreme interest in the allocations as¬ 
pect of this hearing and its Petition for Rule Making was directed square¬ 
ly to matters involved in the allocations portion of the Channel 6 proceed¬ 
ing. As we have pointed out above, the only reason Appellant did not 
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attempt to intervene in those proceedings at the time it filed its Petition 
for Deintermixture is that it was aware that the questions it raised could 
not under the Commission's Rules and policies be determined in the li¬ 
censing proceeding. It did, however, have a constant interest in the pro¬ 
ceedings: namely, to secure a determination of the merits of its Rule 

Making Petition prior to the final authorization of a television station on 

i 

Channel 6 to either of the applicants. This interest hnd right it pursued 
with diligence. 

When in March 1955, it became apparent for the first time that a 
final grant might be made on Channel 6, Appellant ii^amediately requested 
that the final decision be stayed until such time as the Commission passed 
upon its claims in the Rule Making proceeding. That its interest in the 
licensing proceeding was substantial and legitimate is established by the 
fact that the Commission in fact withheld action on the Gulf Coast appli¬ 
cation because Appellant's Deintermixture Petition was pending. The ^ 
General Coimsel of the Commission has so reported to this Court in an¬ 
other case. Opposition of FCC, p. 12, filed August Ij 5, 1955, in Tele ¬ 
casting, Inc. V. Federal Communications Commissibn , Case 12, 841, 

App. D. C. _. And, during testimony on July 7, jl955, before the 

United States Senate Committee on Interstate and Foreign Commerce, 
the Chairman of the Commission expressly stated that the Commission 

i 

had held up grants of VHF applications in those cases where petitions for 
deintermixture were pending. Transcript of Hearing before U. S. Senate 
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Committee on Interstate and Foreign Commerce, S. 
(Eighty-Fourth Congress), pp. 43-44. 


1648, July 7, 1955 


The Commission's basic position is that its decision in this case 
constituted the type of action which should not be reversed by this Court 
since it rests within an area of discretion, left by Congress to the Com¬ 
mission. The Commission relies upon Federal Communications Com- 
mission V. WJR, The Goodwill Station, Inc., 337 U.S. 265. The WJR 


1 
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case is, however, not pertinent to the case at bar. In that case, WJR, 
an existing radio station, complained about electrical interference that 
would be caused by a new AM station to its service in a geographical 
area in which, under the Commission's Rules it was not entitled to pro¬ 
tection. It also claimed that the new grant prejudged the outcome of a 
pending rule making proceeding by making it more difficult for the Com¬ 
mission to effectuate a change in the Rules, requested by WJR, which 
would authorize it to increase its operating power from 50, 000 to 
500,000 watts. WJR, it should be noted, claimed no invasion of any 
present interest to which it was protected under law. It alleged no 
recognizable injury by reason of electrical interference or economic 
competition and attempted to protect no existing interest. Even as a 
rule making proponent, it sought not to prevent injury from others to 
itself, but attempted rather to secure additional operating privileges for 
its own station. WJR, under these circumstances, was held not even to 
have sufficient interest to provide standing to appeal. 85 App. D. C. 329, 
178 F. 2d 720. 

Because it suffered no present recognizable injury and because the 
rule making change it requested was not sought to prevent injury to it¬ 
self but merely to gain additional operating privileges, the Supreme 
Court stated that 'WJR had no vested right in the 'suppositious eventuali¬ 
ties' that the Commission at some indeterminate time might modify its 
rules governing clear channel stations". 337 U. S. at 272. It certainly 
was not the intention of either this Court or the Supreme Court in WJR 
to overrule the Sanders case or to lay a basis for holding that Sanders 
was not applicable in the television field where the public interest con¬ 
siderations raised by the "party in interest" deal with allocation prob¬ 
lems which will only be heard by the Commission in rule-making pro¬ 
ceedings. Appellant, as a party in interest, had the right to have the 
injury which would be caused to it now, rather than in the suppositious 
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future, considered now , prior to the authorization of the new station, 
rather than in the suppositious future. B. Wilson iv. Federal Commun ¬ 
ications Commission, 83 App. D C. 176, 170 F. 2d 7p3. 

In L. B. Wilson , an existing AM station whose present interests as 
an existing station were affected by the grant of a new station was held to 
have a right to a hearing on the matters it raised before the grant could 
be made final. Even though the matter in dispute - the nature and scope 
of daytime skywave interference - was the subject of a general rule- 

i 

1 

making proceeding, and it was argued that the grant could be modified if . 

*• 

the decision in the rule-making proceeding was in favor of L. B. Wilson, 
this Court held that the grant could not go into effect While determination 
of the questions raised was being put off by the Commission to the rule- 

I 

making proceedings. See also Judges Prettyman and Edgerton, who dis¬ 
sented in the WJR case, in this Court, concurring in the second WJR case 
where the facts were similar to L. B. Wilson . WJR,! The Goodwill 
Station, Inc , v. Federal Communications Commissioh, 84 App. D. C. 23, 
174 F. 2d 248. 

I 

The decision in L. B. Wilson did not direct the order in which the 
Commission must do its business so long as prejudice will not result to 
the existing station before the matters it raises have been determined. 

In Harbenito Broadcasting Co . v. Federal Communications Commission, 

94 App. D. C. 329, 218 F. 2d 629, L. B. Wilson raised identical ques¬ 
tions that it h 2 td raised in the original L. B. Wilson case. The Commis¬ 
sion again denied it a right to a hearing on the matters it raised, but in 
this case, at the same time, modified the new grant so as to prevent 

' i 

the present injury from occurring until the rule-making proceedings should 

i 

be completed. This Court held that if the grant which would cause the 
present injury is stayed, the Commission may defer Consideration of this 
injury to a later rule-making proceeding. Harbenito Broadcasting Co. v. 
Federal Communications Commission , 94U.S. App. b. C. 329, 218 F. 2d 
629. The Court said: 




”... We do not interpret the Commission's order 
as a final disposition of the daytime skywave problem. 

We do not understand Wilson’s objections to relate to 
the past. Its objection relates to a future condition 
which would arise, it says, if Hofheinz were permit¬ 
ted to operate non-directionally daytime. Hofheinz 
has been denied that operation until decision has been 
reached upon the problems of Da 3 ^ime Skywave. We 
think it sensible and just to let consideration of Wil¬ 
son’s problems await that decision, and it is not nec¬ 
essary that its petitions be pending for that purpose. 

Therefore, we will not require that Wilson be given 
an evidentiary hearing at this stage of events. When 
solution of the Daytime Skywave problem has been 
reached Wilson will have ample opportunity to assert 
its rights to protection. ” 

Here the Commission did not put off the present injury to Appellant 
until the deintermixture question was finally decided. On the contrary, 
it created the present injury at the same time that it held that Appellant’s 
contentions would be settled later. This action, therefore, deprived Ap¬ 
pellant of the right to a hearing in accordance with the Sanders and L. B . 
Wilson decisions. 

It should be noted that affirmance of the Commission’s action by 
this Court would not only affect the rights of all television stations inso¬ 
far as they may be affected economically by new grants, but also would 
seriously limit their right to a hearing before a grant may be made 
which would cause destructive electrical interference to their existing 
service. Compare L. B. Wilson , supra. In television, questions of 
electrical interference are now considered by the Commission solely in 
rule-making proceedings. The Commission could argue that the ration¬ 
ale of the instant case should be applied to electrical interference in the 
television field. If a situation comparable to L. B. Wilson arose in the 
television field, the Commission could claim that it was empowered to 
pass upon the effect of the interference at a later time while permitting 
the creation of such interference pending the later decision. Affirmance 
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here may therefore result in severe limitation on the rights of television 
stations. Large scale modification of such rights by jadministrative legis¬ 
lation should not be permitted. 


t 

C. IF THE COMMISSION PROPERLY REFUSED TO STAY 'THE 
GRANT TO INTERVENOR UNTIL APPELLANT’S CLAIMS 
WERE DECIDED ON THE MERITS IN THE RULE-MAKlNG 
PROCEEDING, IT WAS REQUIRED TO DECIDE THESE 
CLAIMS IN THE ADJUDICATORY PROCEEDING BEFORE 
IT COULD MAKE THE VHF GRANT i 


Until November 10, 1955, the Commission publicly acknowledged 
that (1) the appropriate procedure for Appellant wasi the rule-making 
process and (2) that a grant should not be made to Intervenor until that 
decision on the merits was reached in that rule-making proceeding. On 
November 10, 1955, the Commission’s opinions, putting off the rule- 
making decision until a later time, indicated for the! first time that the ^ . 

majority was not disposed to withhold action on the VHF applications 
pending the completion of the rule-making proceeding. The dissent'put 

i 

Appellant on notice that the Commission was ’’clearing the decks” to act 

I 

upon Intervenor’s application. In filing a Petition tp Intervene, Appel¬ 
lant was aware it might be performing a needless act. If the Commission 
was still to decide the merits of Appellant’s claims by the rule-making 
process, then, for the reasons set forth above, the Commission could 
not lawfully make a grant to Intervenor before the rixle-making process 
was completed. Zenith Radio Corporation v. Federal Communications 
Commission, 93 App. D. C. 284, 211 F. 2d 629. Thb decision denying 
the Petition to Intervene, reaffirmed that the Commission would consid¬ 
er the merits of Appellant’s claims only in the rule-making proceeding. 

i 

Under these circumstances, the request for rule making should have 
automatically stayed the VHF grant until the rule-making petition was de¬ 
cided on the merits since it was the basic right of Appellant to secure a * 
determination with respect to the injury to the public and itself prior to 

j • 

i 

I 

i 

I 
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the grant which would create such injury. This Court need not therefore 
pass on the question whether the denial of intervention was lawful since 
intervention was not needed to protect Appellant’s rights. 

However, even if it be assumed for purpose of argument that the 
pendency of the rule-making petition did not in this case prevent a final 
decision in the adjudicatory hearing, then, it is submitted that the Com¬ 
mission was required to permit the participation by Appellant in the li¬ 
censing proceeding itself. It is true that the issues in the licensing pro¬ 
ceeding included no inquiry into the allocation question whether a VHF 
station should be authorized in Corpus Christi. When, on June 29, 1953 
the Commission designated the VHF applications for hearing, it relied 
upon its earlier decision in the Sixth Report and Order that the allocation 
of a VHF channel to Corpus Christi was in the public interest, and did not 
order further inquiry into the matter. While the judgment made in June, 
1953, relying upon an earlier judgment made in 1952, may have been 
correct as of those dates, such judgments were not sufficient basis for 
a finding in December, 1955 that the creation of a new VHF service in 
Corpus Christi was in the public interest. This is especially so where 
these judgments are currently undergoing reappraisal by the Commission. 
The touchstone of the Communications Act is the public interest and the 
Commission, before it makes a decision, is required to determine the 
public interest factors existing as of the time of the decision, not at some 
earlier time—such as when an application is designated for hearing. Thus, 
in Paramoimt Television Productions, Inc ., 8 R. R. 459, 462, the Com¬ 
mission said: 

”. . . the duty of the Commission to grant licenses 
only if the public interest . . . will be served . . . 
requires a finding based upon the record in light of the 
public interest at the time of the issuance of the license. 
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If after a hearing on an application and prior to final 
decision the public interest re(yires a change in the 
rules which would preclude a grant of the application, 
obviously, such application cannot be granted. " 

This Court has indicated that where allocations naattfers are considered 

in licensing proceedings, new factors which might cause economic in- 

i 

jury to existing stations arising even after a final decision, must be 
considered by the Commission when properly called to its attention. See 
Colorado Broadcasting Corp . v. Federal Communications Commission , 

73 App. D.C. 225, 118 F. 2d 24. 

i 

I 

When the Commission on November 10, 1955 put Appellant on no¬ 
tice that the VHF grant was imminent. Appellant called to the attention 
of the Commission that the reappraisal of the allocations question, which 
Appellant had sought in a rule-making petition and w^ch the Commission 
had designated for further proceeding in the rule-making proceeding in 
Docket 11532, should be considered by the Commission in the Channel 6 

j , 

proceeding if a final grant were to be made in the licensing proceeding 
before the allocations question was finally settled. Appellant now had 

I 

a right to intervene since it was required to be affor|ded some avenue 
in which to vindicate its rights. 

i ♦ , 

The question raised is whether the Commission could now appro¬ 
priately hold that Appellant came forward too late. We think not. Such 

i 

a decision would constitute approval of an unconscioiiable deprivation of 
the rights of Appellant. The Commission does not hiave the power to tell , • 
Appellant to go to rule making and then, after slamxhing shut the door 
to rule making, forcing Appellant to licensing, tell Appellant that it is 

I • 

too late to enter the licensing proceeding. I 

i 

The Commission’s decision, in effect, holds that Appellant had no • 

i 

right to a hearing in any proceeding where the facts! bearing upon the 

"" ' I 

public interest did not become known until after the pulf Coast hearing 
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had commenced. The Commission expressly takes the position that Ap¬ 
pellant could not have intervened, even at the time it filed its Petition 
for Deintermixture in October, 1954. In other words, the Commission 
has interpreted the Communications Act to create a hiatus in the rights 
of existing stations to call to the attention of the Commission matters in¬ 
volving the public interest where those matters become known after an 
application for facilities by a competitor has already been designated 
for hearing. The creation of such a hiatus is completely unjustified. 

The Supreme Court, this Court and the Commission have repeatedly 
emphasized the fact that the communications industry is a dynamic in¬ 
dustry; the purpose of Congress in creating the Communications Act 
was to establish an agency which would have sufficient powers of flexi¬ 
bility so as to meet the changes which would occur in such a dynamic 
industry. The Commission itself has recognized that such changing 
circumstances can occur and its Rules (Section 1. 388, Appendix A, 

infra) provide for intervention after a hearing starts where ”good cause” 

10 

exists. The rights of Appellant under the Sanders case are not to be 
made worthless by a Commission interpretation which leaves existing 
stations helpless to protect themselves and the public when conditions 
change after an application is designated for hearing. See Colorado 
Broadcasting Corp ., supra . 


In denying a petition filed by those seeking deintermixture in Madison, Wisconsin (a decision 
here under review in Cases Nos. 13,038 and 13,039), the Commission stated: 

"Whatever the merits of the argument as to why petitioner did not seek 
to intervene at the time it filed its deintermixture petition (March 1955) 
or at any time subsequent thereto (i.e., that it relied on what it under¬ 
stood to be Commission policy with respect to staying VHF grants in these 
situations) it is clear that intervention in March 1955 would have been as 
untimely as intervention now, since the record in the comparative case 
had been closed for more than a year and the Initial Decision had already 
been issued 8 moiuhs previous." 

The record in the hearing on the Gulf Coast application for Corpus Christi was closed on December 14, 
1953. Coastal Bend’s construction permit was granted on January 6, 1954. 

10 

Indeed, Section 405 of the Communications Act, 47 U. S.C. 405, provides for rehearings after 
final determinations for the Commission to consider evidence which has become available since the 
original taking of evidence. 
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However, even if Appellant did not have the right to secure deter¬ 
mination of these questions, the Commission had the duty in protecting 
the rights of the public to determine them on its own motion. The Com¬ 
mission sits here not to weigh the conflicting private interests of Appel¬ 
lant or Intervenor but to determine wherein the public interest rests. It 
constitutes an abuse of the Commission’s discretion t!o have avoided these 
serious questions prior to the grant of Intervenor’s application. The 
finding by the Commission that the additional VHF service to be afford¬ 
ed by Intervenor was needed in the public interest do0s not constitute a 
proper exercise of the Commission’s responsibilities!. That finding was 
made on a record which the Commission concedes contained no ’’evidence 
bearing on the determination of whether a first VHF service should be 
established in Corpus Christi at the time of entry of the final decision. ” 
See Appendix B, infra. Moreover, the finding was ^sufficient since it 
did^reveal the basis for the conclusions required by the Act. In the re¬ 
cent case of Telanserphone, Inc , v. Federal Communications Commission , 

r 

Case No. 12716, denied February 9, 1956, this Court ruled upon a simi- 

I 

lar cryptic finding, and found it to be inadequate. | 

j 

It is to be noted that in testifying before the Senate Committee on 
Foreign and Interstate Commerce on February 20, 1^56, Chairman Me- 

I 

Connaughey is quoted as having said: ”No man alive jean guess” when 
final rules might be adopted in the current allocation' proceedings. See 
Television Daily, p. 1, February 21, 1956. The failure to decide the 

effect upon the public and upon Appellant of a grant tb Intervenor prior 

i 

to making the grant is no short term deferment of the problem. It 
places the public and Appellant in the position wherej both will suffer 
for a long time while the Commission decides. It may be that the over¬ 
all public interest demands such suffering. But the decision must be 

I 

reasoned and affirmative; it cannot be the result of a refusal to consider. 

I 

i 

I 

i 

I 

I 
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CONCLUSION 


For the foregoing reasons, Appellant prays that this Court reverse 
the Commission's Orders of November 10, 1955 and December 9, 1955 
denjdng Coastal Bendas Petition for Deintermixture without consideration 
of the merits and granting the Gulf Coast application, as in violation of 
the legal rights of Petitioner. It is further requested that this Court 
decree that the Commission is not empowered to grant the Gulf Coast 
application until such time as it acts upon the merits of Coastal Bend’s 
Petition for Deintermixture or, in the alternative, affords Coastal Bend 
an opportunity to demonstrate in the Channel 6 proceeding that the appli¬ 
cation of Gulf Coast should be denied as contrary to the public interest. 

Respectfully submitted 

COASTAL BEND TELEVISION COMPANY 

Paul Dobin 

317 Cafritz Building 
Washington 6, D. C. 

Counsel for 

Appellant- Petitioner 

COHN AND MARKS 

317 Cafritz Building 
Washington 6, D. C. 

Of Coimsel 

March 5, 1956. 
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APPENDIX A 


Pertinent provisions of the Communications Act, of 1934, as amended, 
47U. S. C. 151, etseq.: | 

ACTION UPON APPLICATIONS; FORM OF ANI> CONDITIONS 
ATTACHED TO LICENSES ♦ | 

i 

Sec. 309. (a) If upon examination of any application provided for 
in section 308 the Commission shall find that public ihterest, convenience, 
and necessity would be served by the granting thereof,! it shall grant such 
application. | 

(b) If upon examination of any such application the Commission is 
unable to make the finding specified in subsection (a), it shall forthwith 
notify the applicant and other known parties in interest of the grounds 
and reasons for its inability to make such finding. Such notice, which 

i 

shall precede formal designation for a hearing, shall advise the appli¬ 
cant and all other known parties in interest of all objections made to the 
application as well as the source and nature of such objections. Follow¬ 
ing such notice, the applicant shall be given an opportoity to reply. If 
the Commission, after considering such reply, shall unable to make 
the finding specified in subsection (a), it shall formally designate the 
application for hearing on the grounds or reasons theii obtaining and shall 
notify the applicant and all other known parties in interest of such action 

and the grounds and reasons therefor, specifying with particularity the 

i 

matters and things in issue but not including issues oij requirements 

i 

phrased generally. The parties in interest, if any, who are not notified 

by the Commission of its action with respect to a particular application 

( 

may acquire the status of a party to the proceeding thereon by filing a 
petition for intervention showing the basis for their interest at any time 


The provisions of Section 309 are here reprinted as they existed at the Ume the decisicxis under 
review herein were issued, and as they appear at 66 Stat. 715-716. Since the* institution of these ap¬ 
peals Section 309(c) has been amended in particulars which have no bearing on the issues herein. 
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not less than ten days prior to the date of hearing. Any hearing subse¬ 
quently held upon such application shall be a full hearing in which the 
applicant and all other parties in interest shall be permitted to partici¬ 
pate but in which both the burden of proceeding with the introduction of 
evidence upon any issue specified by the Commission, as well as the 
burden of proof upon all such issues, shall be upon the applicant. 

(c) When any instrument of authorization is granted by the Com¬ 
mission without a hearing as provided in subsection (a) hereof, such 
grant shall remain subject to protest as hereinafter provided for a peri¬ 
od of thirty days. During such thirty-day period any party in interest may 
file a protest under oath directed to such grant and request a hearing on 
said application so granted. Any protest so filed shall contain such alle¬ 
gations of fact as will show the protestant to be a party in interest and 
shall specify with particularity the facts, matters, and things relied upon, 
but shall not include issues or allegations phrased generally. The Com¬ 
mission shall, within fifteen days from the date of the filing of such pro¬ 
test, enter findings as to whether such protest meets the foregoing re¬ 
quirements and if it so finds the application involved shall be set for 
hearing upon the issues set forth in said protest, together with such fur¬ 
ther specific issues, if any, as may be prescribed by the Commission. 

In any hearing subsequently held upon such application all issues spe¬ 
cified by the Commission shall be tried in the same manner provided in 
subsection (b) hereof, but with respect to all issues set forth in the pro¬ 
test and not specifically adopted by the Commission, both the burden of 
proceeding with the introduction of evidence and the burden of proof shall 
be upon the protestant. The hearing and determination of cases arising 
under this subsection shall be e:q)edited by the Commission and pending 
hearing and decision the effective date of the Commission's action to 
which protest is made shall be postponed to the effective date of the 
Commission's decision after hearing, unless the authorization involved 
is necessary to the maintenance or conduct of an existing service, in 
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which event the Commission shall authorize the applicant to utilize the 

I 

facilities or authorization in question pending the Coihmission^s deci¬ 
sion after hearing. 

I 

:(c 4c :4e :(c 4e # 

I 

I 

PROCEEDINGS TO ENJOIN, SET ASIDE, ANNUL, OR SUS¬ 
PEND ORDERS OF THE COMMISSION 

I 

Sec. 402. (a) Any proceeding to enjoin, set aside, annul, or sus¬ 
pend any order of the Commission under this Act (except those appeal- 

able under subsection (b) of this section) shall be brdught as provided 

i 

by and in the manner prescribed in Public Law 901, Eighty-first Con¬ 
gress, approved December 29, 1950. 

(b) Appeals may be taken from decisions and Orders of the Com¬ 
mission to the United States Court of Appeals for the! District of Colum- 

! 

bia in any of the following cases: 

I 

(1) By any applicant for a construction permit or station li¬ 
cense, whose application is denied by the Comhiission. 

(2) By any applicant for the renewal or modification of any 
such instrument of authorization whose application is denied by 

t 

the Commission. 

(3) By any party to an application for authority to transfer, 

i 

assign, or dispose of any such instrument of aiithorization, or 
any rights thereunder, whose application is dehied by the Com¬ 
mission. 

(4) By any applicant for the permit requii^ed by section 325 

I 

of this Act whose application has been denied by the Commission, 
or by any permittee under said section whose permit has been re¬ 
voked by the Commission. 

(5) By the holder of any construction permit or station license 
which has been modified or revoked by the Commission. 

I 

(6) By any other person who is aggrieved jor whose interests 
are adversely affected by any order of the Commission granting 

I 

I 

I 

1 

I 
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or denying any application described in paragraphs (1), (2), (3), and 
(4) hereof. 

(7) By any person upon whom an order to cease and desist has 
been served under section 312 of this Act. 

(8) By any radio operator whose license has been suspended by 
the Commission. 

% :4c 4c :|c 

REHEARINGS BEFORE COMMISSION 

Sec. 405. After a decision, order, or requirement has been made 
by the Commission in any proceeding, and party thereto, or any other per¬ 
son aggrieved or whose interests are adversely affected thereby, may 
petition for rehearing; and it shall be lawful for the Commission, in its 
discretion, to grant such a rehearing if sufficient reason therefor be made 
to appear. Petitions for rehearing must be filed within thirty days from 
the date upon which public notice is given of any decision, order, or re¬ 
quirement complained of. No such application shall excuse any person 
from complying with or obeying any decision, order, or requirement of 
the Commission, or operate in any manner to stay or postpone the en¬ 
forcement thereof, without the special order of the Commission. The fil¬ 
ing of a petition for rehearing shall not be a condition precedent to judicial 
review of any such decision; order, or requirement, except where the 
party seeking such review (1) was not a party to the proceedings resulting 
in such decision, order, or requirement, or (2) relies on questions of 
fact or law upon which the Commission has been afforded no opportunity 
to pass. Rehearings shall be governed by such general rules as the Com¬ 
mission may establish, except that no evidence other than newly discov¬ 
ered evidence, evidence which has become available only since the origi¬ 
nal taking of evidence, or evidence which the Commission believes should 
have been taken in the original proceeding shall be taken on any rehearing. 
The time within which a petition for review must be filed in a proceeding 
to which section 402 (a) applies, or within which an appeal must be taken 
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i 

under section 402 (b), shall be computed from the date upon which public 
notice is given of orders disposing of all petitions forj rehearing filed in 
any case, but any decision, order, or requirement made after such re¬ 
hearing reversing, changing, or modifying the origin^ order shall be 
subject to the same provisions with respect to rehearing as an original 
order. | 

Pertinent provisions of the Rules and Regulations of the Federal 

i 

Communications Commission : 

Sectionl.388 Petitions to intervene, (a) Where the Com- ^ 
mission has failed on its own motion to name as parties to a hearing any 
person specified in Section 1. 387 (b), such person wi^ be permitted to 
participate in the proceeding by filing a petition to intervene showing that 
he comes within the provisions of Section 1. 387 (b). Where the petition 
to intervene is based upon a claim that a grant of the application would 
cause electrical interference to an existing station or a station for which 
a construction permit is outstanding within its normally protected contour ' 
as prescribed by the applicable rules and regulations,! the petition must be * 
accompanied by an affidavit of a qualified radio engineer which shall show 
either by reference to the standard broadcast Technical Standards of part 
3 of this chapter or to actual measurements made in accordance with the 
methods prescribed therein that electrical interference will be caused to 
the existing station or station for which a construction permit is outstand¬ 
ing within the normally protected contour of the station. 

(b) Any other person desiring to participate in ^e hearing may file 
a petition to intervene. The petition must set forth the interest of the 
petitioner in the proceedings, must show how such person.*s participation 

I 

will assist the Commission in the determination of the issues in question, 
and must be accompanied by the affidavit of a person ^th knowledge as 
to the facts set forth in the petition. The Commission in its discretion 
may grant or deny such petition or may permit intervention by such per¬ 
sons limited to particular issues or to a particular stage of the proceeding. 


i 
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(c) The granting of any petition to intervene shall not have the 
effect of changing or enlarging the issues specified in the Commission's 
notice of hearing unless the Commission shall on motion amend the same. 

(d) Petitions to intervene under this section must be filed with the 
Commission not later than 15 days after the issues in the hearing have 
first been published in the Federal Register. Any person desiring to 
file a petition to intervene after the expiration of such 15 days must set 
forth the reason why it was not possible to file the petition within the 
prescribed 15 days. Unless good cause is shown for delay in filing, the 
petition will not be granted. 


APPENDIX B 

Extract From Stipulation Of All The Parties, Dated January 26, 
1956: 

’It is further stipulated that the record compiled in the com¬ 
parative proceeding leading to the grant of intervenor’s ap¬ 
plication for construction permit for Channel 6, Corpus 
Christi, Texas, contains no evidence on the allocation prob¬ 
lems presented by the appellant’s petition to deintermix VHF 
and UHF channels in the Corpus Christi area, nor any evi¬ 
dence bearing on the determination of whether a first VHF 
service should be established in Corpus Christi at the time 
of entry of the final decision. ” 
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BRIEF OF THE INTERVENOR, GULF COAST 
BROADCASTING CO^ANY 


IN THE I 

United States Courti of Appeals 

For the District of Columbia Circuit 


Number 13,034 

i 

i 

Coastal Bend Television Company, Appellant, 

V. i 

Federal Communications Commission, Appellee, 
Gulf Coast Broadcasting Company, Intervenor; 

and I 

Number 13,035 

Coastal Bend Tele'vtsion Comi^any, Petitioner , 

V. 

The United States of America, and 
The Federal Communications Commission, Respondents, 

Gulf Coast Broadcasting Comi^any, Intervenor. 

On Appeal and Petition for Review From Orders of the 
Federal Communications Commission 


Paul M. Segal i 
Robert A. Marmet 
816 Connecticut Avenue 
Washington 6,|D. C. 
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A. M. Herman i 
Electric Bldg. ’ 

Ft. Worth, Texas 
Attorneys fdr 

, ■ ■ ’ ' Gulf Coast Broadcasting Company 

George S. Smith 

Philip J. Hennessey i 

Of Counsel 

April 6, 1956 i 


Press or Byron S. Adams. Wasrincton, D. C. 





STATEMENT BY THE INTERVENOR, GULF COAST 
BROADCASTING COMPANY, OF THE QUESTION PRE¬ 
SENTED IN THESE PROCEEDINGS 

The intervener, Gulf Coast Broadcasting Company, 
whose application for a radiotelevision broadcasting 
station construction permit was granted by the Federal 
Communications Commission on December 9, 1955, is not 
party to the stipulation as to the questions presented in 
these proceedings which is printed at page (i) of the 
appellant’s brief. It does not believe that the stipulation 
clearly or correctly reflects the question presented. In the 
opinion of the intervenor, the question presented is: 

Whether or not the Federal Communications Commis¬ 
sion may lawfully grant an application for a television 
channel as provided for in its table of allocations not¬ 
withstanding the pendency of a petition for rule- 
making which requested the institution of a proceeding 
to delete the particular allocation and which petition* 
the FCC rejected at the time of making the grant. 

1 The petition had been filed after a competitive hearing on the application 
and the publication of an initial decision. 
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IN THE 


United States Court oi Appeals 

For the District of Columbia Circuit 

Number 13,034 

Coastal Bend Television Company, Appellant, 

V. 

Federal Communications Commission, Appellee, 
Gulf Coast Broadcasting Company, Intervener; 

and 

Number 13,035 

Coastal Bend Television Company, Petitioner , 

V. 

The United States of America, and 
The Federal Communications Commission, Respondents, 

Gulf Coast Broadcasting Company, Intervener. 

On Appeal and Petition for Review From Orders of the 
Federal Communications Commission 

BRIEF FOR THE INTERVENOR 

COUNTER STATEMENT OF THE CASE 

The basic structure of television allocation for the 
United States is contained in the Sixth Report and Order 
of the Federal Communications Commission published in 
the Federal Register May 2, 1952 (17 F.R. 3905). It orig- 
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inally provided the allocation of Channels 6, 10 and 22 for 
commercial television broadcasting at Corpus Christi. It 
was amended to give Corpus Christi an additional com¬ 
mercial frequency, Channel 43 (18 F.R. 5471), effective 
December 4, 1953. 

The intervenor. Gulf Coast Broadcasting Company, 
liad filed its application for Channel 6 on May 30, 1951. 
Tliat application was thrown into conflict with an applica¬ 
tion for the same frequency filed May 23, 1952, by the 
Baptist General Convention of Texas. These two applica¬ 
tions were necessarily set for hearing. An order providing 
for such a hearing was issued June 29, 1953. The hearing 
commenced July 24, 1953, and continued on and off until 
March 17, 1954. 

Extensive proposed findings of fact and proposed con¬ 
clusions of law were filed by both applicants on May 7, 
1954. An initial decision was published by the Hearing 
Examiner on June 18,1954 (R. 3-38). This initial decision 
awarded the frequency to Gulf Coast and denied the appli¬ 
cation of the Baptist Convention. The questions tendered 
in the initial decision were extensively briefed, and after 
the submission of the briefs, the Commission heard oral 
argument on December 14, 1954. After the conclusion of 
the oral argument and from thence forward, the contro¬ 
versy between Gulf Coast and the Baptist Convention was 
ripe for decision. After the case had been under consider¬ 
ation for some three months after oral argument, the 
Baptist Convention on March 10, 1955 notified the Com¬ 
mission that it was withdrawing its application, as a result 
of which. Gulf Coast on the succeeding day filed a formal 
request for immediate grant of its application. 

The appellant-petitioner. Coastal Bend Television Com¬ 
pany, filed its application for Channel 22 on July 24, 1952. 
Throughout the time of the litigation between Gulf Coast 
and the Baptist Convention, Coastal Bend was a mere 
applicant and it did not become a permittee until January 
6, 1954. Coastal Bend commenced commercial operation 
June 20, 1954. 
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On October 29,1954, which was four months after Coastal 
Bend commenced commercial operation (two months after 
Gulf Coast had submitted its reply brief and thus made 
the Gulf Coast case ready for oral argument). Coastal 
Bend filed with the FCC a petition for the institution of 
a rulemaking proceeding, which petition requested the 
deletion of Channels 6 and 10 from Corpus Christi and 
their replacement with Channels 56 and 65 (J.A. 3-8). 
Oppositions to this petition were filed by Gulf Coast, by the 
Baptist Convention and by several of the applicants for 
Channel 10 (R. 47-85). 

The Coastal Bend petition was supplemented by a further 
])etition of March 11, 1955, filed the day after the Baptist 
Convention had withdrawn its application (J.A. 24). This 
new petition was entitled Petition for Prompt Considera¬ 
tion and for Stay of Further Proceedings (J.A. 20-22). An 
opposition to this was filed by Gulf Coast on March 16, 
1955 (J.A. 22-23). Further pleadings were filed from time 
to time by Coastal Bend, by Gulf Coast and by applicants 
for Channel 10. By and large, these various pleadings 
were accompanied by detailed engineering showings as to 
what is feasible or desirable from an allocation point of 
view. 

The matter remained under consideration by the FCC 
until November 10, 1955. Thus the Commission withheld 
action- on the uncontested Gulf Coast application for a 
period of eight months after the withdrawal of the 
application of the Baptist Convention. 

On November 10, 1955, the Commission published two 
orders; one of them denied the petition of Coastal Bend 
and set up the reasons for the denial (J.A. 37-41), the 
other order initiated a rulemaking proceeding to consider 
the general questions raised by the Coastal Bend and 
similar petitions, but on a national, rather than a local 
basis (1 Pike and Fischer Radio Reg., page 53:573). 
The Commission assigned docket number 11532 to the rule- 
making proceeding. 
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On November 15, Coastal Bend filed a petition to stay- 
further proceedings on the Gulf Coast application and 
asked leave to intervene (J.A. 42-45). This petition was 
opposed by the Commission’s Broadcast Bureau in a 
lengthy opposition dated November 25 (J.A. 45-54), and 
to this Coastal Bend filed a reply on December 1 (J.A. 
54-61). 

In a memorandum opinion, order and decision on 
December 9,1955, the Federal Communications Commission 
(with two dissents) dismissed as moot the petition of 
Coastal Bend to intervene and denied its request for stay 
(J.A. 61-69). The reasons for this action are fully set 
forth in the opinion. In the same document, the Com¬ 
mission ordered the grant of the Gulf Coast application. 

Thereafter, on December 15, 1955, Coastal Bend decided 
to enter the proceedings for proposed rulemaking which 
the FCC has initiated by its order of November 10 in 
docket 11532, and it filed a set of comments outlining its 
proposals. The five pages of comment (except for the 
names of the cities involved) are identical word for word 
with comments submitted on behalf of Monona Broad¬ 
casting Company and Bartell Television Corporation, of 
Madison, Wisconsin (appellants in case 13,039). Finally, 
on February 8, 1956, Coastal Bend filed an eight-page 
further set of comments. The various contentions of 
Coastal Bend in that proceeding are now under study and 
consideration by the Federal Communications Commission. 

SUMMARY OF ARGUMENT 
Preliminary Statement 

It is the position of Gulf Coast that case 13,034, which 
is an appeal under Section 402(b)(6) of the Communica¬ 
tions Act, must be limited to that part of the Commission’s 
Order released December 9, 1955, which grants the Gulf 
Coast permit for Channel 6 at Corpus Christi, Texas, and 
that the appellant must qualify as a party “aggrieved or 
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whose interests are adversely affected” by the grant to 
maintain its appeal. 

Case 13,035 is a petition for review under Section 402(a) 
of the Act of certain other rulings by the Commission upon 
various petitions of Coastal Bend which rulings were made 
at the time of the December 9, 1955, grant to Gulf Coast. 
To maintain its standing in this case, petitioner must assert 
the existence of some legal right which has been invaded 
by the Commission or the existence of some duty which the 
Commission owed it and ignored. 

So much of the notice of appeal in case 13,034 as concerns 
actions of the Commission reviewable under Section 
402(a), if at all, should be dismissed. 

Case 13.034 

The appeal must be denied both for procedural and 
substantive deficiencies. Under Section 309 of the Com¬ 
munications Act, any person who might be aggrieved or 
whose interests might be adversely affected by the 
issuance of a permit for Channel 6 at Corpus Christ! 
should have intervened in the Channel 6 hearing within 
ten days prior to the date of the Gulf Coast hearing. 
Coastal Bend did not do so. Neither, after the Commission 
had granted the Gulf Coast application on December 9, 
1955, did Coastal Bend petition for rehearing of this 
decision under Section 405 of the Act as it was required 
to do, not having been a party to the hearing, as a condi¬ 
tion precedent to appeal. In any event. Coastal Bend is 
not a person aggrieved or whose interests were adversely 
affected in any legal sense by the grant to Gulf Coast. 
(Coastal Bend had been upon notice since April 1952 that 
the Commission had allocated two VHF channels to Corpus 
Christi. Coastal Bend was also upon notice that there 
was, and is, an agreement between the United States and 
Mexico whereby the channels allocated to Corpus Christi 
can bp pre-empted by Mexico if unused on the American 
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side of the border.^ Nothing in the Act or in the Com¬ 
mission's Regulations entitled Coastal Bend to conduct its 
operation free of competition from stations operating on 
channels previously allocated to the Corpus Christ! area. 
Coastal Betid Television Company v. Federal Communica¬ 
tions Commission (Stay Order Decision), US App. 
DC (13 Pike & Fischer Radio Reg. 2()90). Whether or 
not the Commission erred in denying the petitions which 
are the subject matter of case 13,035 is a separate question; 
even if there were error in that case, it does not follow 
that the appellant here can qualify as one aggrieved by a 
grant of the Gulf Coast application; if aggrieved at all, its 
injury flowed from, and its remedy must be sought under, 
the subject matter of its petition for review under 
Section 402(a) rather than the grant of the Gulf Coast 
application. 

Case 13,035 

In this proceeding. Coastal Bend’s standing depends 
upon whether it had a right to a hearing upon its petitions 
for the institution of a rulemaking proceeding. If so, the 
Commission has no discretion and must accord a full due- 
process hearing to anyone who petitions for a change in 
e.xisting regulations, however lacking in merit the petition 
may be. If not, the Commission was clearly within its 
discretion when, having heard argument on similar peti¬ 
tions from other communities, it determined to institute 
a nation-wide review of its television allocation. It is im¬ 
material and irrelevant that petitioner’s application for 
a UHF channel was improvident or that petitioner’s 
earnings may decline because of the Commission’s refusal 
to exercise its discretion to the benefit and advantage of 
the petitioner. This -was a known hazard accepted by the 
petitioner at all times. 

1 Allocation of Television Channels Between United States and Mexico, Ap-ee- 
ment Effected bv Exchange of Notes, TIAS 2366, 2 U.S.T. 2500, amended 
by TIAS 2654 (June 25, 1952). (Reprinted at 1 Pike and Fischer, Radio 
Reg., page 41:131 ff.) 
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Indeed, the interjection of the matter of threatened 
financial injury is not only confusing but entirely without 
factual or legal significance.- The record discloses that 
Coastal Bend is making money. Whether or not it can 
continue making money in the face of competition depends 
on several factors not subject to FCC regulation, (1) the 
number of receiving sets in the area capable of receiving 
ultra-high frequencies, and (2) the matter of network 
affiliation. To argue that the Court must assume facts as 
to either of these factors is a complete speculation. More¬ 
over, Coastal Bend, which has been in profitable operation 
since June of 1954, obviously has already established a 
substantial circulation (number of receiving sets capable 
of receiving its transmissions) and, in its basic application 
to the FCC, Coastal Bend disclaimed any intention of net¬ 
work affiliation and proposed an independent operation. 

Tlie Coastal Bend appeal is one of a number of appeals 
urging claims of economic injury to ultra-high-frequency 
stations. These appeals and proceedings before the FCC, 
the Senate Committee on Interstate and Foreign Com¬ 
merce, the House Small Business Committee and other 
agencies are being prosecuted on a cooperative basis. It 
is common knowledge that for many years there have been 
organized groups of radio broadcasting interests seeking 
to protect or establish preferred positions for broadcasters 
of various categories. The present heat generated by 


2 Analysis reveals what Coastal Bend is really seeking; a competitive ad¬ 
vantage over Gulf Coast through the device of making Corpus Christi an 
ultra-high-frequency area. In the pending FCC rulemaking proceeding, Docket 
11.'>32, proposals have been filed by other parties demonstrating the feasibility 
of making Corpus Christi a very-high-frequency community. If that were 
accom,plished, Gulf Coast would retain Channel 6 and Coastal Bend would be 
given some other very-high-frequency channel. It is well known that as in 
standard broadcasting, so in television, the lower the frequency (channel) the 
greater the coverage. The conversion of Corpus Christi into an ultra-high- 
frequency community would leave Coastal Bend with Channel 20 and require 
the Commission to allocate Channel 43, 56 or 65 to Gulf Coast, thus reversing 
the relative advantage in coverage, to obtain which advantage Gulf Coast 
went through a comparative hearing and ran the risk of being defeated in it. 
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groups of ultra-high-frequency television stations is in 
part due to the existence of such organizations as the 
Ultra-High-Frequency Coordinating Committee, the Com¬ 
mittee for Plometown Television and the newest one, the 
Committee for Competitive Television.^ These interests 
have so repeatedly and vocally urged their fears of 
economic destruction that there is a trend toward accepting 
their ipse flixit as fact. (See for example the opinion of 
Judge Prettyman in Greijloch Broadcasting Compamj v. 
United States, et al., US App. DC , February 14, 
\9o6, slip opinion page 6, 13 Pike and Fischer Padio Reg. 
2090, 2093, and the dissenting opinion of Judge Bazelon in 
Coastal Betid Television Company v. Federal Commimica- 
tions Commission, US App. DC , of the same 
date, slip opinion page 1, 13 Pike and Fischer Radio Reg. 
2082, 2085.) 

There are strong grounds for argument that there is 
a substantial prospect of successful financial operation of 
(^oastal Bend in competition with Gulf Coast.'* But the 
consideration of such an argument would involve this 
Court in the matter of allocation policy, which is surely 

The following announcement is from Telcvi>don Diflext, March 24, 1956, 
Vol. 12, Xo. 12, page 3: 

ITif operators are mobilizing as never before, meanwhile. New Committee 
on Competitive TV, seeking to embrace not only all uhf stations, but 
those vhfs suffering from competition with big-city vhfs, now has fulltime 
exec. secy. heaclquartere<l in Washington . . , 

** Grass roots campaign is planned by CCT. According to CCT vice 
chairman John W. EnglLsh, of WSEE, uhf operators have great political 
power—many of them with strong newspaper connections. (Underlining 
in original) 

We furnished considerable material on this subject in the Opposition we 
filed January 5, 1956 to the petition of Coastal Bend for a stay order. The 
matter of likely irreparable injurv- brought directly into question Coastal 
Bend's prospects for financial success. Since that time there have been pub¬ 
lished elaborate d.ata concerning uhf circulation as a result of studies by Amer¬ 
ican Research Bureau in 233 cities. These data when analyzed show the com¬ 
plex and varying f.actors affecting possibilities of success for uhf stations in 
competition with vhf stations. They give no support to those who, like 
Coastal Bend cry <‘doc)in*’ in general terms. An expert’s analysis of the 
factors involved in competition between uhf and vhf is in Television Digest 
for February 26, 1956, Vol. 12, No. 3, pp. 1-2. 
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not a proper part of judicial review of action of an ad¬ 
ministrative agency declining to institute a rule-making 
proceeding upon the terms laid down by Coastal Bend and 
choosing to institute such a proceeding on its own terms, 

ARGUMENT 

The foregoing summary of argument requires little 
amplification. It is based on rules of law and procedure 
about which there is no longer any real controversy. Even 
before the Administrative Procedure Act, it was recognized 
that persons seeking changes in the rules of the FCC were 
not entitled to hearings on their requests. The Attorney 
GeneraPs Committee on Administrative Procedure pub¬ 
lished a ]\ronograph on the FCC in 1940 which made this 
clear and gave examples (Monograph, pages 133, 149-150). 
So also the 1941 Fin4jl Report of the Attorney GeneraVs 
Committee on Admmistrative Procedure, pages 105, 109. 

With the coming of Section 4 of the Administrative Pro¬ 
cedure Act, the rule is even more definitive. An excellent 
discussion is available in The Administrative Procedure 
Act in Operation by Professor Bernard Schwartz, 29 New 
York University Law Review (June 1954), 1173, at' 1189 ff. 

The legislative history of the APA confirms the rule that 
the agency is free to deny a petition for the institution of 
rule making without a hearing, e.g. Senate Document Num¬ 
ber 248, 69th Congress, Second Session, pages 21, 201-202, 
260. And finally the Courts have affirmed the rule in cases 
such as Securities cmd Exchcun,ge Commission v. Chenery 
Corporation, 232 U.S. 194, 202-203; WiUapoint Oysters v. 
Ewing, 174 F. 2d 676 (9th Circuit 1949), certiorari denied 
338 U.S. 860. Cf. Logansport Broadcasting Corporation 
V. United States, 93 U.S. App. D.C. 342. 

From the foregoing, it is clear that Coastal Bend, in its 
activities before the FCC, has voluntarily relinquished any 
procedural or substantive right that it thinks it may have 
had with regard to the grant of the application of Gulf 







10 


Coast and hence no appeal lies under Section 402(b). It 
also appears that Coastal Bend is entitled to no hearing 
on its efforts to institute a rulemaking proceeding and 
hence it has set up nothing which the Court can be ex¬ 
pected to review under Section 402(a). 

The Coastal Bend brief seeks to avoid these necessary 
conclusions by tying the two matters together and seeking 
to make them a joint action, relying upon the doctrine of 
Federal Communications Commission v. Sanders Brothers 
Radio Station, 309 US 470 (1940). 

That case requires no extended discussion. The case is 
based entirely on the provisions of Section 402(b), no 
longer available to Coastal Bend. The case had no rule- 
making aspect. It was simply a case where two applicants 
were each successful before the Commission in a consoli¬ 
dated hearing, but the Commission did not take into con¬ 
sideration one applicant’s claim of economic injury. The 
case was in the standard broadcasting field where any fre¬ 
quency may be applied for by anyone anywhere and was 
in no manner based upon any table of allocations. There 
just can not be an analogy between the Sanders Brothers 
case and the present one. 

In the present case the FCC has actually instituted rule- 
making proceedings in docket 11532 and Coastal Bend is 
enthusiastically participating in them. Its complaint is 
that it believes the Commission must hold a special, 
earlier proceeding on Corpus Christi before it considers 
the allocation to the country as a whole. Since everyone 
knows the interlocking character of radio-frequency alloca¬ 
tion from the standpoints of service and interference, since 
the ultra-high-frequency problem involves manufacturers. 
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the listening public, prospective applicants, priorities in 
service, network problems and a multitude of other 
difiBculties,—it may be proper for Coastal Bend to ask the 
Commission for a special-purpose, private hearing, but it 
is unreasonable to insist upon such a hearing as a matter 
of legal right and it is unjustifiable to ask the Court to 
require it. 

Petitioner’s case is only as well-founded as the two 
assumptions in which it asks this Court to indulge. No 
effort is made to justify or document these assumptions. 
Each is demonstrably invalid upon its face. 

The first assumption is that one who petitions for a 
change in the regulations of an administrative agency 
thereby creates for himself a right to a hearing co-exten- 
sive in scope with his proposal. It is to be noted that 
anyone may file such a petition which, by its very nature, 
is addressed to the discretion of the agency. There are 
no pre-requisites, as there are to intervention and appeal, 
that a petitioner have standing, an interest adversely 
affected or be aggrieved. Nor, in petitioner’s view, may 
the agency elect to institute a proceeding more broadly 
based than the hearing demanded by this petitioner— 
as the Commission did in this instance (Docket 11532). 

The second assumption is that, once a petition for 
change has been filed, the agency is thereby foreclosed 
from applying or enforcing any of its rules encompassed 
by the petition, notwithstanding that they have been pub¬ 
lished in the Federal Register and incorporated in the 
Code, until it shall have re-affirmed those regulations after 
according the petitioner a hearing upon his own terms. 
Not only would it be difficult to conjure up a more effective 
method of paralyzing agency action but the concept neces- 
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sarily asserts that published rules, purporting to bespeak 
the public interest, have significance only' in the absence 
of some pending petition to change them. 

Respectfully submitted. 

Gulf Coast Broadcasting Company, 

By > ■ , 

Paul M. Segal 
Robert A. Marmet 
816 Connecticut Avenue 
Washingt 9 n 6, D.|C. 

A. M. Herma>^ 

Electric Bldg. 

» Ft. Wortli, Texas 

' » ' Attorneys for 

* Gyilf Coast Broadcasting Company 

George S. Smith ' * 

Philip J. Hennesse't 
Of Counsel 

April 6,1956 * < 
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I. Coastal Bend's Contentions Were Made pefore 
The Commission And Are Properly Presented 

Before This Court 

■ - ■ ■■ ■ ■ ■»■ - 


In the first place, the Commission attempts to minimize the signifi¬ 
cance of our basic contention that Coastal Bend, as an existing station 
which would suffer economic injury, had a statutory ri^ht to be heard on 
its allegations that the public interest required that VHF service should 
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not be authorized in Corpus Ghristi. The Commission asserts that 
’’Coastal's reliance upon its alleged rights under the Sanders case and 
Section 309 (b) of the Act is clearly an afterthought, the case not being 
referred to in any of its pleadings before the Commission. ” The Com¬ 
mission then implies that Coastal Bend’s contentions may not be argued 
here, citing Section 405 of the Communications Act which provides that 
an appellant cannot seek judicial review on questions of law upon which 
the Commission has had no opportunity to pass (Commission Brief, p. 50). 

The suggestions made by the Commission are completely without 
foundation. Coastal Bend afforded the Commission a full opportunity to 
pass upon the contentions Appellant makes in this Court. For example, 
in a pleading filed in connection with its Request for Intervention, it sum¬ 
marized its claims before the Commission as follows (R. 54-55): 

Although the prior pleadings of Coastal Bend request¬ 
ing deintermixture in Corpus Christi and its instant 
petition make clear that the issues before the Commis¬ 
sion must be disposed of upon standards relating to the 
public interest, the Broadcast Bureau seeks to trans¬ 
form the issues into matters of private interest alone. 

It is quite true that it is the private economic injury to 
Coastal Bend which serves as its basis for standing 
to intervene in this proceeding and to seek the relief 
requested. Despite the fact that the Communications 
Act, pursuant to which Coastal Bend seeks relief, is 
designed to keep competition alive and confers upon 
Coastal Bend no immunity from competition, this very 
statute makes clear that one threatened with financial 
loss through increased competition which will result 
from a Commission order is entitled to demonstrate 
to the Commission the public interest considerations 
which warrant the relief requested. (Emphasis in 
original text) 

Our claim in this Court is identical with the contentions quoted above. 
Moreover, Appellants in the companion cases also asserted rights under 
the Sanders rule, expressly relying on the decision in that case by name 
(Monona, R. 1232; 1242; Premier, R. 1588). It is thus evident that the 
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Commission's argument merely reflects a desire to avoid a decision in 
this case on this basic question: whether Appellants had a statutory right 
to be heard, because they are existing stations which would suffer econo- 

I 

mic injury as a result of the VHF grants. 

I 

i 

n. The Purported Decision "On The Merits;” As 
A Device For Defeating Coastal Bendas Rights 

I 

I 

The Commission is apparently sensitive to the basic unfairness 
involved in the procedures which it has followed whereby it has refused 

I 

to pass upon Coastal Bend’s Petition for Deintermixtuiie, filed in October, 
1954, while at the same time authorizing, in Decembey, 1955, the first 
VHF station in Corpus Christi, the prevention of which was the purpose 

i 

of the Deintermixture Petition. In order to remove this basic unfairness 
as an issue from this litigation, the Commission takes the position that 

such unfairness does not exist since the Appellants in these cases were 

! 

afforded a decision on their Petitions for De intermixture. This conten¬ 
tion, however, is merely another example of the Commission’s efforts 
in this case to avoid a decision on the basic questions presented. Exam¬ 
ination of the Commission’s decision of November 10, 11955, is made in 
detail in the Reply Brief in Cases Nos. 13,056-13,058|and 13,065. We 
believe further reply is unnecessary and we adopt the ^gument made in 
that Brief. j 

j 

in. The Failure Of The Commission To Rebognize 
Coastal Bend’s Right As an Existing Station, To 
Be Heard Before The Gulf Coast Grant Was Made 

Coastal Bend’s basic contention developed in its opening brief 
(pp. 17-22) is that it had a statutory right to a hearing! whether in a rule 
making proceeding or in an adjudicatory proceeding, oh its claim that the 
inauguration of VHF service in Corpus Christi would be contrary to the 
public interest. It is not quite clear what position the pommission takes 



on the merits of Coastal Bendas claim that it had a statutory right to a 
hearing on these questions. The Commission appears to claim that what¬ 
ever the nature of these rights, the Commission had the power to make 
effective the grant to Gulf Coast, which would cause economic injury to 
appellant, while at the same time announcing that it would consider the 
merits of appellant’s claims with respect to the public interest at a later 
time. It justifies its procedures on the basis of the WJR case, 337 U.S. 
265, which held that under the facts there, the Commission could license 
a new station and defer passing upon the claims made by WJR, an exist¬ 
ing station, until a later time. (Commission Brief, pp. 41-44). The 
Commission, however, avoids any direct discussion of the relationship 
of the rights of a station which would suffer present and recognizable 
injury to the holding in WJR ; it appears to take the position that the claim 
of present injury to a recognizable interest is unrelated to the power of 
the Commission to defer consideration of appellant’s claims until a later 
time. 

Coastal Bend, however, in its brief (pp. 25-27), addressed itself 
specifically to this question. We urged that the WJR decision was not in 
point in this case since WJR involved a situation where the existing station 
’’alleged no recognizable injury by reason of electrical interference or 
economic competition and attempted to protect no existing interest” (p. 26). 
We pointed out that on remand this Court held that WJR did not even have 
sufficient interest to provide standing to appeal as a party aggrieved. 

The Commission, however, seeks to cast the facts in the instant 
case into the mold of the WJR situation. It advances a startling interpre¬ 
tation, placed upon that case for the first time, claiming that our asser¬ 
tions with respect to the WJR case are ’’factually untrue” (Commission 
Brief, p. 43). We believe, however, that this characterization does not 
fit our description of the WJR case, but rather the Commission’s own. 

The Commission apparently concedes that WJR did not have standing 
under KOA, 319 U.S. 239, based upon electrical interference. In a bold 
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attempt to find an allegation of economic injury in the WJR case, the 
Commission refers to an allegation in that case that the interference WJR 
would suffer was in a geographical area where WJR claimed to be ^'the 

i 

most listened to station*' ( Ibid ). It suggests that the WJR case therefore 
holds that even where the existing station will suffer present injury, 
affording it standing under the Sanders doctrine, the cWmission may 

- I 

defer consideration of its claims until a later time while at the same time 
authorizing the creation of the injury. I 

The allegation referred to was not, however, oni asserting econo- 

j 

mic injury, nor is it an allegation sufficient to confer standing to appeal 
on WJR. The fact remains, that WJR never claimed economic injury, 
that the parties never briefed the case on that basis apd the Courts never 
considered the case as one involving an allegation of economic injury 
entitling WJR to standing under Sanders . Had WJR been thought to have 
standing on economic grounds, this Court would not, oh the remand, have 
summarily dismissed WJR's appeal for lack of standing. 85 App. D. C. 

I 

329, 178 F. 2d 720. Certainly if an appropriate claim jof economic injury 

i 

had been urged as a basis of WJR's standing, this Couft would have held 
that WJR had standing to appeal. This is demonstrated by the later deci¬ 
sion in Metropolitan Television Company v. Federal Cbmmunications 
Commission , 95 App. D.C. 326, 221 F. 2d 879, in which this Court held 
that a station alleging economic injury which would result from electrical 
interference against which it was not protected under the Commission's 
Rules — the exact interference situation in WJR — hadi standing as a party 
in interest and was entitled to a hearing under Section ^09 of the Commun¬ 
ications Act. 


1 ! 

The briefs of the Commission in the WJR case both in this Court (pp. 4, 18) and in the Supreme 

Court (pp. 4. 10) make it clear that the claim of injury made by WJR on the basis of the allegation 
referred to was with respect to the alleged modification of its license^ a result of electrical interference . 
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The Commission’s attempt to fashion the WJR case into a case it 
never was must be rejected. We repeat the assertion we made in our 
opening brief (p. 26): WJR was not found to have suffered any recogniz¬ 
able legal injury, and the rulemaking change it requested constituted 
merely an effort to gain additional operating privileges f or its existing 
station. For that reason, the holding in WJR that its request for in¬ 
creased privileges could be put off until the completion of a pending rule- 
making proceeding is no authority for the action of the Commission in 
this case. The Pittsburgh Radio Supply House case, 69 App. D.C. 22, 

98 F. 2d 303 is also not in point here. As in WJR , the appellant there 
suffered no invasion of a present right but was merely seeking, as did 
WJR, additional operating privileges. It, too, was held to have no stand¬ 
ing to appeal. 

In our brief we argued, relying in part on L. B. Wilson v. Federal 
Communications Commission , 83 App. D.C. 176, 170 F. 2d 793, that 
where an existing station which would suffer injury to a recognizable 
interest, challenges a grant which will cause that injury, the Commission 
cannot put off to a later rule making proceeding consideration of the public 
interest factors urged by the existing station. In reply to this contention, 
the Commission in a footnote, offers a cryptic analysis of the L. B. Wilson 
case which attempts to demonstrate that it is not controlling here. The 
Commission appears to claim that while such a rule may apply to hearings 
based on standing resulting from electrical interference, it does not apply 
to situations involving economic injury. Thus, the Commission apparently 
agrees that L. B. Wilson held that where an existing station makes a claim 
that it will suffer serious or destructive electrical interference against 
which it is protected, the station has a right to a hearing on the public 
interest matters it raises and the Commission cannot make effective the 
grant which would cause the electrical interference while at the same time 
putting off to a rule making proceeding the public interest questions raised. 
(See Commission’s Brief, p. 44, Fn. 26). 
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The Commission, however, attempts to distin^ish L. B. Wilson 
from the present situation on the ground that licensees who will suffer 
electrical interference are afforded fuller statutory rights to a hearing 
than licensees whose injury would be from economic competition. The 
Commission goes so far as to suggest that where rights under Sanders 
are asserted, the Commission is not even required to pass upon the public 

i 

interest questions raised; the issues to be passed upbn are, rather, *left 
to the reasonable discretion of the Commission’* (Commission Brief, p. 51). 

i 

It is not clear whether this distinction is based on the contention that the 

i 

different basis for standing gives rise to different hearing rights or 

I 

I 

whether the nature of the public interest questions presented provides a 
basis for different treatment. In either event the Commission’s conten¬ 
tions are incorrect. i 

There is no evidence, either in the statutory scheme or in the 
legislative history, which serves as a valid basis for the contention that 
Congress intended to create different rights in licensees who suffer 
economic injury as compared with those who suffer electrical interference. 
On the contrary, from the earliest days that attention|was given to this 
problem, the rights have been viewed as comparable knd equal. In neither 
case are the stations afforded rights to protection of ^eir private interests. 
In neither case do the stations have a property right of a right to prevent 

i 

new stations from operating, solely because their private interests are 
adversely affected. Both are afforded solely the right to a hearing in 
which they may have adjudicated any public interest questions they raise. 
After such a hearing, the Commission has the power to make grants which 
will cause electrical interference or economic competition to the existing 
station so long as the public interest will be served thereby. 

i 

I 

It is appropriate to point out that the position taken by the Commis- 

I 

Sion in this case is consistent with its historic contentions before the 
Courts seeking to limit the rights of existing licenseesj to a hearing where 
these licensees would suffer injury by reason of a new grant. As a matter 
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of fact, it was in the situation where economic injury was alleged, that 
the Courts, in Sanders , first spelled out the statutory right of a licensee 
to be heard on public interest matters where the new station would cause 
injury to the existing station. After the Courts had held that economic 
injury did provide standing to be heard, the Commission attempted to 
restrict these rights to that specific kind of injury alone and contended 
both before this Court and the Supreme Court in the KOA case that an 
existing station which would suffer destructive electrical interference 
was not entitled to comparable protection afforded a licensee in the 
Sanders situation. See National Broadcasting Co., Inc , v. Federal Com ¬ 
munications Commission , 76 U.S. App. D.C. 238, 132 F. 2d 545, af¬ 
firmed, Federal Communications Commission v. National Broadcasting 
Company (KOA), 319 U.S. 239. We think it is historically significant 
that KOA rights were recognized after Sanders rights; and KOA rights 
have never been held to be superior or of a different kind than Sanders 
rights. 

The attitude of Courts assigning equal importance to electrical 
interference and economic injury as factors giving rise to problems bear¬ 
ing on the public interest was expressly written into law by Congress in 
1952, 66 Stat. 715-716, 47 U.S.C. 309. The right to hearing afforded by 
Section 309 to parties in interest was expressly made applicable to 
licensees who would suffer injury either by way of electrical interference 
or economic injury. Congress adopted the definition of '’parties in inter¬ 
est" contained in both the KOA case and the Sanders case. S. Rep. No. 44, 
82d Cong., 1st Session, S. 658, p. 8 states: 

. . . "parties in interest" because of electrical inter¬ 
ference are fixed and defined by the Supreme Court de¬ 
cision in the KOA case (319 U.S. 239) and the Commis¬ 
sion's rules and regulations; "parties in interest" from 
an economic standpoint are defined by the Supreme Court 
decision in the Sanders case (309 U.S. 470). 
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The Commission's attempt to place KOA electrical interference rights 

- i 

above Sanders economic injury rights must therefore he rejected. 

Nor is there any merit to the claim that, because of the nature of 

! 

the public interest questions presented, Congress intended that questions 

I 

of electrical interference, bearing on the public interest, be treated dif- 

I 

ferently from questions of economic competition, when they also bear 
upon the public interest. And Coastal Bend has consistently made clear 
that only insofar as the questions of economic competition involved in 
deintermixture bear upon the public interest, does it seek to present these 
questions to the Commission (see, e.g ., R. 54-55, quoted in Point I, 

i 

supra) . 

i 

Injury to a station which affects its ability to serve the public inter¬ 
est is of the same significance no matter from what source derived. This 
Court in the Sanders Bros , decision stated: 

”... 'In any case where it is shown that the effect 
of granting a new license will be to defeat the ability 
of the holder of the old license to carry on ih the pub¬ 
lic interest, the application should be denied unless 
there are overweening reasons of a public nature for 
granting it."' 70 App. D.C. 297, 300; 106IF. 2d 321, 

324, reaffirmed, Yankee Network, Inc , v. Federal 
Communications Commission, 71 App. D.CL 11, 19; 

107 F. 2d 212, 220. 

The Yankee Network case, which the Commission's brief disregards, 
spelled out the rationale underlying the statutory right, granted to existing 
stations to raise public interest matters. This Court pointed out in the 
Yankee Network case that deletion of a station whetheii it be by reason of 
a reallocation of channels, making unavailable the facilities being used 

I 

by the station, by destructive economic competition, dr by destructive 

i 

electrical interference are all of equal significance insofar as the public 
interest is concerned. In comparing the injury from an outright deletion 

with the injury from destructive economic competition^ this Court said: 

i 

i 

i 

i 
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” . . . It is true, as the Commission contends, 
that the injury suffered or to be suffered in the 
Nelson Brothers case resulted from a realloca¬ 
tion of frequencies and a deletion of an existing 
station. But it may be equally disastrous to the 
first licensee, for the Commission to license so 
many new competing stations as to destroy it. ” 

71 App. D.C. 11, 18; 107 F. 2d 212, 219. 

History apparently does repeat itself. The statement which this Court 
made in the Yankee Network case in 1939, in evaluating the public inter¬ 
est in the AM standard broadcast field, is now equally pertinent in 1956 
to the situation which confronts the broadcast industry in the television 
field: 


'^ . . . While the Commission was largely occu¬ 
pied, in its earlier years, with finding qualified 
licensees and controlling electrical interference, 
now a new problem has developed, which is just 
as important as electrical interference and which 
the Commission must meet and solve. The rapid¬ 
ly increasing number of stations and the resulting 
competition for advertising as well as program 
^talent* has just as dangerous possibilities as elec¬ 
trical interference. 71 App. D.C. at 22, 107 
F. 2d at 219. 


The views of this Court in the Sanders and Yankee Network cases 
are in accord with the decision of the Supreme Court in the Sanders case. 
The Supreme Court made clear that while stations are not entitled to pro¬ 
tection from economic competition which only affects their private inter¬ 
ests, the Commission, in determining the public interest, must take Into 
account those aspects of destructive economic competition which do in 
fact relate to the ability of a'licensee to operate in the public Interest. 


( 


I 


11 I 

i 

i 

Thus the Supreme Court said that the question of economic competition 

I 

. may have a vital and important bearing upon 
the ability of the applicant adequately to serve his 
public; it may indicate that both stations — the exist¬ 
ing station and the proposed — will go under; with 
the result that a portion of the listening public will 
be left without adequate service; it may indicate 
that, by a division of the field, both stations! will be 
compelled to render inadequate service. " (309 
U.S. at 476) 

It is obvious that the principles set forth above a^e fully applicable 
to the situation here where the Commission by establishing two VHF 
stations in Corpus Christi makes it economically impossible for more 
than those two stations to exist, under circumstances where it has deter¬ 
mined that there is a need for at least four if not five Stations.^ ’The 

i 

test is not whether there is a monopoly on the one hand, or an over¬ 
abundance of competition on the other, but whether thel granting or deny¬ 
ing of the application will best serve the interest of thd public” (71 App. 

D. C. at 22, 107 F. 2d at 219). The ultimate test is whether the Commis¬ 
sion is permitting the largest and most effective use of radio in the public 
interest ( ibid) . It is this question which Coastal Bend iraised and sought 
to have heard. It is this question which the Commissibn has never 
decided. 


The Commission's Rules assign four commercial and one non-commercial station to the City of 
Corpus Christi (see Appellant's Brief, p. 4). I 
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IV. The Commission's Position That Coastal Bend 
Could Vindicate Its Sanders Rights Only By 
Intervention in the Licensing Proceeding And 
That Such Intervention Was Never Legally 
Possible; the Abdication of the Commission's 
Public Interest Responsibilities _ 

The Commission appears to take the position that to the extent that 
Coastal Bend had a statutory right to a hearing before the grant that would 
cause it economic injury was authorized, that right could be exercised 
solely by intervention in the licensing proceeding. Yet it concedes that 
we are correct in our contention (Appellants’ Brief, pp. 23-29) that in¬ 
tervention was impossible under the Commission's Rules because of the 
Commission's requirement "that aspects of the public interest, involv¬ 
ing policy determinations affecting more than particular applicants on 
specified channels in any community, be considered by way of general 
rule making rather than in individual adjudicatory proceedings. " (Com¬ 
mission Brief, p. 53).^ 

Thus the Commission's intervention argument is a device for pre¬ 
cluding^^ consideration of the public interest factors urged by Appellant. 
If adopted, this argument would nullify a statutory right. 

The Commission also asserts that Coastal Bend could never have 
exercised its statutory right since intervention as of right must be sought 
10 days before a hearing commences and the VHF hearings had already 
started when Coastal Bend received its grant. (Commission’s Brief, p. 
51). In our brief (p. 32) we have pointed out that the interpretation of 
the Communications Act to create a hiatus whereby existing stations lose 
their right to call to the attention of the Commission matters involving 


The Commission concedes that when Appellant tried to intervene, intervention was refused inter 
alia because the question presented "was one for consideration in general rule making proceedings rather 
than in individual adjudicatory proceedings." (Commission Brief, pp. 49*50). 
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i 
i 
i 

j 

j 
I 

i 
I 

the public interest where these matters become knowp after an applica- 

I 

tion for facilities by a competitor has been designated for hearing is com¬ 
pletely unjustified. It should be noted that if the Gulf Coast application 
had been pending for all this time and the grant made| under Section 309 (a) 
of the Act without a hearing, the existing station would be entitled to 
protest the grant and receive a hearing under Section! 309(c); in its Oppo¬ 
sition to Stay in Elfred Beck v. Federal Communications Commission , 
Case No. 12315, the Commission stated (p. 15): 

I 

** . . . The legislative history of the Comhiunications 
Act Amendments, 1952, 66 Stat. 711 et seq ., makes 
it abundantly plain that the function of'the ’protest^ in 
cases where there is no designation for hearing and 
the intervention procedure in cases where there is such 
a designation are identical. ” I 

It is important to note that the Commission's discussion of Appel¬ 
lant’s right to intervene (pp. 50-51) fails to note that its own rules provide 

j 

for intervention after a hearing has commenced where good cause is 

1 

shown. (See Appellant’s Brief, pp. 32, 39-40; Ci, Commission Brief, 
p. 7). The Commission does not comment on our claim that we had full 
justification to expect our rights to be adjudicated by the rule making 
process since this is the procedure prescribed by the'Commission for 

i 

determination of questions such as we presented. An4 as the Commission 
concedes, our understanding of the Commission proc^ures was correct 
since our attempt to intervene, after it became clear pur claims would 

I 

not be heard in the rule making process, was denied in part on the ground 
that these claims would only be settled by the rule making process (Com¬ 
mission Brief, pp. 49-50). The other reason given for the denial of our 

intervention is that we knew all the time that we would have ’’eventual 

! 

competition from those very VHF stations” (Commission Brief, p. 49). 
But this reason is hardly sufficient. While Coastal Bend knew it would 
have competition, it believed and the Commission had; determined, that 

I 

UHF stations could live with VHF competition and serVe the public interest 
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at the same time (See Appellant's Brief, p. 19, Fn. 8). The reason 
given demonstrates that the Commission improperly views the controversy 
here on the merits as a private fight involving two competing private 
interests rather than as a problem involving the ability of stations to 
serve the public interest and the ability of the people in Corpus Christi 
to get the most and finest service. City of Pittsburgh v. Federal 
Power Commission , U.S. App. D.C., No. 12895, March 8, 1956, Slip 
Op. p. 15. 

The Commission had a duty to afford Appellant its statutory right 
to a hearing in some proceeding — rulemaking or adjudication. The 
effect of all of the Commission's decisions taken together is not to afford 
a hearing at all. The words of Justice Rutledge in National Broadcasting 
Co . V. Federal Communications Commission , 76 App. D.C. 238, 248, 

132 F. 2d 545, 555 are specially pertinent. The Commission's interpre¬ 
tation of the statute, under the circumstances presented here, 

"... would be to deprive the only person injured 
or capable of being injured, and through him the pub¬ 
lic he serves, of the right to be heard. Such a view 
would pervert the section into an instrument for sup¬ 
pressing all protest by the only person hurt or likely 
to be hurt, except possibly as he might raise his voice 
on appeal, and then only, in the Commission's view, 
to be met with the answer that he has no right to be 
heard before it. It would suppress also representa¬ 
tion of the public interest which it is the primary pur¬ 
pose of the statute to protect and secure. " 

But it was the purpose of the 1952 legislation to avoid the very 
situation described by Justice Rutledge. Thus, S. Rep. No. 44, 82d 
Cong., 1st Sess. on S. 658, p. 8 stated that the legislation would "provide 
a method whereby any person, who has the right to challenge the legality 
or propriety of . . .a grant by appeal from the Commission's decision, 
can make this complaint first before the Commission . . .". The effect 
of the Commission decisions, however, is to do just the opposite. After 
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all of the complicated procedures and the many decisidns, one point re- 

1 

mains: Coastal Bend has never had a decision on the merits of its chal¬ 
lenge of the Gulf Coast grant; the Commission has nevbr decided whether, 
in view of existing circumstances, which Appellant sought to demonstrate, 
VHF service should be authorized in Corpus Christi. j 

i 

The history of these proceedings demonstrates b complete abdica¬ 
tion of the responsibility of the Commission to administer the Communica¬ 
tions Act in the public interest. We must bear in mind that the Commis- 

j 

Sion has never considered the merits of our claims whether on Appellant*s 

i 

request or on its own motion. Its findings that the public interest would 

i 

be served by a grant of the Gulf Coast application was | made on a record 
which contained no "evidence bearing on the determination of whether a 
first VHF service should be established in Corpus Christi at the time of 
entry of the final decision". See Stipulation of the Parties, Appellants’ 
Brief p. 40. Yet the judgment made in 1952 on this (|[uestion is conceded 

I 

to be in error and under reappraisal. (See Appellant’s Brief, pp. 19-20). 
Under thse circumstarces, the decisions must be reversed and the Com¬ 
mission must be directed to consider where in the pubUc interest rests 

i 

before the injury which will adversely affect the publib interest is author- 

I 

ized. 


Respectfully submitted 


COASTAL BEND TELEVISION COMPANY 


COHN AND MARKS 

317 Cafritz Building 
Washington 6, D. C. 

Of counsel 

AprU 13, 1956. 


Paul Dob in 


317 Cafritz Building 


Washington 6, D. 



Counsel for Appeliant-Petitioner 
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PETITION FOR REHEARINGi 

On June 7, 1956 this Court issued an opinion affirming the orders of 

1 

the Federal Communications Commission in the abov^-entitled cases and 
in certain companion cases.^ In light of certain decisions and actions of 
the Federal Communications Commission taken subsequent to the Court’s 
decision herein, it is respectfully requested that (1) the Court vacate or 
modify its decision and remand these cases to the Federal Communica- 

i 

tions Commission to give the agency an opportunity to decide whether its 

( 

j 

^ Premier Television, Inc. (Cases 13,056, 13.057); Monona Broadcasting C<^pany (Cases 13,038, 13,039); 
Mid-America Broadcasting Corporation (Cases 13.058, 13,065). 
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orders herein should be modified or set aside in light! of the Commission’s 

I 

subsequent actions, or, in the alternative, (2) the Co^rt hold a further oral 
argument to determine whether the Commission’s subsequent actions create 
a change in circumstances which require a modification in the Court’s de¬ 
cision. In support whereof, it is shown as follows: 

i 

I 

The central question presented in these cases was whether the Com¬ 
mission legally may make VHF television grants in areas with respect 
to which it is considering changes in its rules to eliihinate allocation of 
the VHF frequencies involved. This Court held that \kntil and unless the 
Commission changes its rules, it has discretion to make grants consistent 
with the existing rules. The Court ruled that ”we clearly should not com¬ 
pel the Commission to delay existing adjudicatory proceedings conducted 
in accordance with the statute and valid regulations thereunder in order 
to await the outcome of rule-making proceedings” (Slip. Op. p. 9). 

The factual context in which the Court reached the conclusion that 
the Commission had not abused its discretion was significant. On Novem¬ 
ber 10, 1955, as the Court points out (Slip. Op. p. 7), the Commission 
had terminated five pending area deintermixture proceedings on the 
ground that a nationwide problem existed which could not be solved on 

j 

a piecemeal basis. And the Commission had instituted an over-all pro¬ 
ceeding (Docket 11532) in which, apparently, over-all solutions were to 
be sought. I 

Petitioner-appellant urged in its briefs and in oral argument that to 

i 

permit the grant of a construction permit to Gulf Coist Broadcasting Com¬ 
pany for a VHF station to stand would make immeasurably more difficult 
any ultimate de intermixture of the Corpus Christi area. Thus petitioner- 

i 

appellant pointed out the following (Premier Br. 32-33): “ 

I 

i 

2 Pursuant to authorization from the Court, the brief of Coastal Bend physically included the brief of 
appellants in Cases Nos. 13.056, 13,057. Each party had briefed different pojints, and the parties each 
relied on the brief of the other, rather than duplicating the effort involved. 
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Existing stations have well defined and imj^ortant rights 
under the law. By granting intervenor an authorization for a 
station, the Commission has conferred those rights on it. 

They are more easily conferred than taken away. In the 
early case of Federal Communications Commission v. Nelson 
Bros. Bond & Mortgage Co ., 289 U.S. 266, 285, the Supreme 
Court recognized that, in carrying out its allocations functions 
under the Act, the Commission is required to give considera¬ 
tion to the equities of existing stations. See also Yankee Net ¬ 
work, Inc. V. Federal Communications Commission, 71 U.S. 
App. D.C. 11, 107 F. 2d 212. This principle is firmly writ- 
ten into Section 316 of the Act, which provides ias follows: 

Sec. 316. (a) Any station license or construction 
permit may be modified by the Commission either for 
a limited time or for the duration of the term thereof, 
if in the judgment of the Commission suchiaction will 
promote the public interest, convenience, and neces¬ 
sity, or the provisions of this Act or of any treaty ratified 
by the United States will be more fully con^plied with. 

No such order of modification shall becoipe final until 
the holder of the license or permit shall have been 
notified in writing of the proposed action and the grounds 
and reasons therefor, and shall have beenlgiven reason¬ 
able opportunity, in no event less than thirty days, to 
show cause by public hearing, if requeste^, why such 
order of modification should not issue: Pi*ovided, That 
where safety of life or property is involved, the Com¬ 
mission may by order provide for a shorter period of 
notice. 

i 

If the Commission were to decide, as a result of its pro¬ 
ceedings in Docket 11532, to delete Channel 7 from the Evans¬ 
ville area, it would be necessary first to hold a full-dress, 
time-consuming, adjudicatory proceeding in which the bur¬ 
den of proof would be on the Commission to establish that 
the proposed shift was in the public interest. For Section 
316 (b) provides: 

(b) In any case where a hearing is conducted pur¬ 
suant to the provisions of this section, both the burden 
of proceeding with the introduction of evidence and the 
burden of proof shall be upon the Commisi^ion. 

i 

I 

That is a burden which the Commission assumed when it made 
the grant. Thus the act of making a grant on Channel 7 created 
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an important legal obstacle to the adoption of appellants’ 
deintermixture proposals. Since adjudicatory proceedings 
frequently take months or years to complete, the Commis¬ 
sion has not only made it more difficult for appiellants* pro¬ 
posals to be placed into effect, but has made necessary a 
long period of delay before such proposals could possibly 
be given effect. 

The Court did not in terms address itself to this contention. The 

1 

Court presumably felt that since the Commission had apparently rejected 
area by area ’’selective" de intermixture,^ it was wit^n the Commission’s 
discretion to create legal rights in intervenor which Vould operate as 
formidable obstacles to ultimate de intermixture of thb Corpus Christi 
area. But since the issuance of the Court’s decision! the Commission 

i 

has effected a dramatic about-face. It has once agaih issued proposals 
looking toward selective de intermixture, and has solicited further sug¬ 
gestions for de intermixture from interested parties. ! The Commission 

j 

majority now recognizes what it could not seem to perceive at the time 

it issued its orders in the cases at bar. The Commission is still making 

i 

VHF grants in areas proposed to be de intermixed, but it is now condition ¬ 
ing those grants on the outcome of the rule making piloceedings . And it is 
staying construction of the VHF stations authorized until it decides whe- 
ther the public interest requires that new stations in the areas involved 
operate in the VHF band or the UHF band. 

On June 26, 1956 the Commission released a Report and Order (FCC 
56-587, mimeo no. 33117) terminating the over-all rule making proceed¬ 
ing (Docket 11532) and proposing long-range studies ind certain specific 
interim relief. The interim relief, designed to preserve UHF pending the 
continued search for long-range solutions, includes elimination of VHF 

i 

commercial assignments in a number of cities. The jpertinent portions 

I 

_ j 

o , I 

In its brief to this Court, the Commission had characterized its November 10, 1955 orders as reflecting 

the decision "that selective deintermixture to substitute UHF for VHF channels in communities with little 
or no operational VHF service would not provide the basis for the nationwide aipproach to the UHF problem 
the Commission felt essential • • •" (Appellee’s Br. 52). 
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of the Commission's discussion of its interim action are reproduced as 
Appendix A to the Petition for Rehearing filed in these consolidated cases 
on July 5, 1956 by Premier Television, Inc. (Cases No. 13,056, 13,057). 

On June 29, 1956, Coastal Bend filed with the Commission a Peti- 

> tion for Institution of Rule Making Proceedings in which it seeks to have 
the Commission amend its Rules so as to deintermix the Corpus Christi 
area. This Petition points out that the rule making proposed by Coastal 
Bend is in full accord with the criteria set forth by the Commission in 

► its Report and Order of June 26, 1956 for the granting of the interim relief 

4 sought. This Petition is presently pending before the Commission. 

On June 29, 1956 the Commission released two final decisions in 
competitive television proceedings involving VHF channels which were 
involved in the new, deintermixture rule-making proceedings. These 
were channels 8 in Peoria, Illinois, and channel 2 in Springfield, niin- 
ois. In each case the Commission made a grant, but in each case it 
^ conditioned the grant upon the outcome of the rule-making proceedings 

^ and stayed construction of the VHF stations until completion of the rule- 

making proceedings. WMBD, Inc . (FCC 56-602, mimeo no. 32411); Salo¬ 
mon Valley Television Corp. (FCC 56-601, mimeo no. 31147). Pertinent 
excerpts from the Commission’s final decisions in these two cases are re- 
^ produced as Appendix C to the Premier Television, Inc. Petition for Re- 

- hearing in Cases Nos. 13,056, 13,057. 

A study of the Commission’s actions described above makes it abun- 
^ dantly clear that the Commission has reversed itself. Where it previously 

rejected selective de intermixture, albeit without prejudice, it now pro- 
i, poses selective de intermixture. Where the Commission previously adhered 

" to the allocations determinations which constituted its Table of Allocations 

^ which was adopted in 1952, it now realizes that insofar as that Table of 

Allocations provides for the intermixture of VHF and UHF channels in many 
communities, that Table is no longer valid. And the Commission has 


t 
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evidently realized that in situations where it is considering whether the 
Table of Allocations should be amended to provide fbr deintermixture of 
such communities, the Commission should not gratuitously create new 

I 

t 

legal rights in VHF grantees. ! 

It seems clear that if the Commission were today for the first time 

I 

making a grant to Gulf Coast for operation on VHF Channel 6 in Corpus 
Christi, it might very well condition that grant upon |the outcome of any 
rule making proceeding which might be instituted as |the result of the 
Coastal Bend petition filed on June 29, 1956, and upon the non-construc¬ 
tion of the station until determination of any such rule making proceeding. 

^ 1 

In view of the fact that the Gulf Coast Channel 6 television station in Cor¬ 
pus Christi has been constructed and has commenced broadcast operation, 
this course would no longer appear feasible. However, if the instant cases 

I 

were remanded to the Commission, the Commission might consider it 

i 

( 

sound policy at least to condition the Gulf Coast grant upon the determina¬ 
tion of any new rule making proceedings involving changes in channel al¬ 
locations in Corpus Christi. This action would be consistent with the 
actions the Commission has taken in other cases in which it has already 

I 

instituted such rule making proceedings. | 

The relief here sought is of the utmost importance to petitioner- 
appellant and to the public interest. If the relief is not granted, the 
Commission will be powerless to modify Gulf Coast’s authorization with- 

i 

out elaborate and time-consuming proceedings pursuant to Section 316 of 
the Communications Act ( supra , pp. 2-4). If the ca^es are remanded to 
the Commission, it will be free to give the same enlightened treatment to 
Corpus Christi as it is giving to Peoria and Springfield. In short, it may 
so condition its grant as best to promote the public interest during the 
period of flux which has been initiated by the Commission’s Report and 
Order of June 26, 1956. j 
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If, as the Court seems to hold, this is a matter for Commission 
discretion, clearly the Commission should make its discretionary de¬ 
termination in light of all the facts presently obtaining. It is settled law 
that the agency must consider pertinent facts arising while it has jurisdic¬ 
tion of the matter, or while the matter is on appeal. See e.g., Fleming 
V. Federal Communications Commission , 96 U.S. App. D. C. 223; City 
of Pittsburgh v. Federal Power Commission (Case No. 12895, decided 
March 8, 1956, Slip. Op. p. 15, note 33); Butterfield Theatres, Inc, v. 
Federal Communications Commission (Case No. 12527, decided May 24, 
1956, Slip. Op. p. 3, note 5). See also National Labor Relations Board 
V. Jones & Laughlin Steel Corp. , 331 U.S. 416, 427-8; Ford Motor Co . 

V. National Labor Relations Board, 305 U.S. 364, 373. 

CONCLUSION 

For the foregoing reasons, the decision herein should be vacated 
or modified so as to include a remand to the Commission to determine 
whether it should modify the orders here under review. In the alternative, 
a reargument should be ordered by the Court to consider the effect of the 
changed circumstances. 

Respectfully submitted, 


PAUL DOBIN 


STANLEYS. NEUSTADT 

Of Counsel: Attorneys for Petitioner-Appellant 

COHN & MARKS 
July 11, 1956 

I certify that the foregoing Petition for Rehearing is presented in good 
faith and not for delay. 


STANLEYS. NEUSTADT 
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ON PETITIONS FOR REVIEW AND APPEALS FROM 
Y'* DECISIONS AND ORDERS OF THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEES-RESPONDENTS 







JURISDICTIONAL STATEMENT 

1 / 

Appellants have sought review of several actions 
the Commission under Sections 402(a) and 402(b) of the 


of 


* _!/ "Appellants”, as used in this brief, includes all the 

appellants-petitioners in the eight cases involving Corpus 
« Christi, Madison and Evansville, to which this brief is 
^ y directed. 
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t 

i 

Communications Act of 1934, as amended, 48 Stat. 1064, as 

amended, 47 U.S.C. 402(a), 402(b). Questioi^s are raised as 

1 

to the standing of appellants to seek reviewf in the following 

I 

respects; I 

1, The 402(a) Petitions for Review of Matters 


Ancillary to Grants of Construction 


Permits. 


Under 402(a), appellant Coastal Bend Television Company 

i 

(Coastal Bend), has sought review in Case Nd. 13,035 of the 

_ ___ - . ■ I 

Commission’s denial of its request for ^ntei^vention in and 
stay of the Corpus Christi Channel 6 proceedings; appellants 

, I 

j 

! 

Premier Television, Inc. (Premier), Ohio Valley Television 

i 

! 

Co. (Ohio), and Mid-America Broadcasting Corp. (Mid-America) 

I 

seek review in cases Nos. 13,056 and 13,065 of the Commis- 

I 

sion’s denial of their requests for con so lidation and stay 
of the Evansville Channel 7 proceedings; and appellants 

i 

Monona Broadcasting Co. (Monona), and Bartel^l Television 
Corp. (Bartell), seek review in case No. 13,|038 of the 

I 

denial of their request s for s tay of, or intervention in, 
or the issuance of a conditional grant in, the Madison 
Channel 3 proceeding. Appellants have also appealed from 
these Commission actions under 402(b) and have stated that 


the 402(a) actions were brought ”as a precautionary matter** 
(see, e.g.. Premier Br. 3). ! 

j 

We agree with appellants that the actidns in question 

__ ! 

are properly reviewable only under 402(b). |For they involve 

I 

the exercise of the Commission’s licensing power, being 

I 

ancillary to the grant or denial of the VHF jconstruction 




I 


piermits. Therefore, review can be sought as to them only as 
part of the appeal from the grant of the permit under 
482 (b)( 6 ), (see Federal Communications Commission v. National 
Broadcastino Co. (KOA). 319 D.S. 239). and these portions of 

2/ 

^he 402(a) petitions for review should be dismissed. 

4 

2. The Hatfield Portion of the Evansville 
402(a) Review Petitions . 

•. 

Petitioners in the Evansville cases (Nos, 13,056 and 

I 

13,065), have also sought review under 402(a) of the Commis- 

. sion’s denials of consolidation, stay, and intervention with 

respect to a pending comparative proceeding for television 
4 

stations on Channel 9 in Hatfield, Indiana, (Commission 

• • 

Docket No. 10,982). They contend that since no final grant 
• * 

’ I *has as yet been made on Channel 9, the orders in question 

*we appealable under 402(a). 

« 

* Examination of the legislative history of the Communi¬ 
cations Act evidences a clear intent by Congress that 
Sections 402(a) and 402(b) should be mutually exclusive and 
^ that Section 402(b) should cover all Commission action 

* relating to licensing proceedings. S, Rep. 44 on S, 658, 

,j82nd Cong., 1st Sess., p. 11, 1 Pike & Fischer, R.R. 10:284. 

’>• The alternative to this sound statutory scheme would create 
' an undesirable situation in which review of the grant of the 
permit would be in this Court in an action to which only the 
Commission is a party, while review of the other related 
orders in the licensing proceeding (intervention, consolida¬ 
tion, and stay) would be against the United States within a 
different time (and perhaps even be in a different Court of 
Appeals). It follows that except for extraordinary situa- 
tic^-Js involving immediate irreparable injury by Commission 
.. actions not falling within any of the categories of Section 
4Q2(b), judicial review of Commission broadcast licensing 
' actions must be brought under 402(b). See Metropolitan 
» Television Co . v. United States . 95 U.S. App. D.C. 326, 221 
F. 2d 879. "■ 
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Appellee believes that the petitions for review, insofar 

I 

as they apply to the Hatfield Channel 9 proceeding, must also 
be dismissed. The fact that the Commission jhas not yet 

decided the Channel 9 proceeding does not make the actions in 

I 

question appealable now under Section 402(a). Instead, it 
merely indicates that review of these actions of the Commis¬ 
sion is premature at~ this^time, and must await a 402(b) appeal 
after the Channel 9 adjudicatory proceeding !is decided. For 

j 

in the absence of a grant, the Channel 9 actions have no 

i 

) 

immediate impact upon appellants. And it is! entirely possible 


that the Commission’s decision in its geners^l rule making 
proceeding in Docket No. 11,532, may occur before any final 

j 

i 

decision in the Hatfield VHF proceeding and thus moot the 

I 

controversy between appellants and appellee with respect to 
Hatfield. (See In re Electric Bond and Share Co .. 73 

I 

F. Supp. 426, 440 (S.D.N.Y. 1946)). | 

i 

I 

3. The Failure of Appellants to Petition for 
Rehearing . 

The question here is whether appellants' were required 

to file a petition for rehearing pursuant toi Section 405 

; 

before seeking judicial review. Section 405 provides, in 
part, that ”, . . the filing of a petition for rehearing 
shall not be a condition precedent to judicial review of any 


This jurisdictional question has been raised only by the 
intervenor in the Evansville cases, but it ii equally 
applicable to the facts of the Corpus Christi and Madison 
situations. Since the matter is a jurisdictional one, the 
failure of any of the parties to raise the question in the 
other cases is of no consequence. | 


I 

I 

I 
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i 


I 


* 

t 


I 


1 






\ 


>< 



such decision . . , except where the party seeking such 

review (1) was not a party to the proceedings resulting in 

such decision , , . or (2) relies on questions of fact or 

» 

law uVon which the Commission has been afforded no opportunity 
to pass . . Thus, the determinative consideration is 

whether or not appellants were parties to the proceedings 
which resulted in the Commission's grants of the VHF applica¬ 
tions, review of which are here sought. 

Appellee believes that this language of Section 405 

9 

should be construed in a manner which will not require the 

filing and Commission consideration of a large number of 

•unnecessary petitions for rehearing by persons who have 

presented their claims to the Commission and have had them 

rejected. While we cannot agree that Section 10(c) of the 

Administrative Procedure Act, 5 D.S.C. 1009(c), is legally 

c<)ntrplling here, in view of its use of the language **except 

as otherwise expressly required by statute,” we can find 

nothi^ng in the legislative history of the 1952 amendment to 
% 

Section 405 of the Communications Act (from which the 

lang;^age in issue stems), indicative of any Congressional 

intent to reverse the salutary objective of the Administrative 

Procedure Act to avoid unnecessary intermediate steps between 

a Commission determination of matters which have been brought 

to its consideration, and judicial review of such determine- 
* » 

tions^>^ In the absence of any other explanation we are inclined 
to bel^jeve that the quoted language in Section 405 is the 
result of faulty draftsmanship, and that it should, to the 

V. 


9 


• « 
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extent possible, be construed by this Court to give it a 

i 

reasonable meaning. | 

I 

I 

I 

We suggest, therefore, that as a minimu^ this Court, in 

j 

applying the term **party to the proceeding** ^which is not 
itself defined in the Communications Act or its legislative 
history), should utilize the definition of **jparty** appearing 

I 

in Section 2(b) of the Administrative Procedure Act, 5 U.S.C. 
1001 (b), which includes any person **properlyl seeking and 

t 

entitled as of right to be admitted as a party in any agency 
^ ' ! 

proceeding.** | 

I 

If this definition is applied to the instant cases, then 
the jurisdictional question merges with the Question on the 

I 

merits of whether appellants* requests to intervene, as 

parties, in the VHF adjudicatory proceedings! should have been 

1 

granted. For reasons set forth in the body of this brief, we 

' - i 

believe that intervention was properly denied under the 

1 

Commission’s applicable rule (Section 1.388(b), 1 Pike & 

i 

I 

Fischer, R.R. 51:295-6) because appellants had not shown 

i 

**good cause** under the circumstances for their belated 


attempt to become a party to the adjudicatory proceedings. 

i 

But this would not in our view preclude thisjCourt from 
considering these cases on their merits, though if we are 


correct on the merits, the result under such!an interpreta¬ 
tion will be that the appeals will have to be dismissed. 


rather than denied. 
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COUNTERSTATEMENT OF THE CASES 


V.. 




# • 


, 'Complete, albeit argumentative, statements of the basic 
facts in these proceedings have been, set out in the several 

briefs of the appellants and the intervenor, Winnebago Tele- 

• 

• vision Co-rp. A detailed analysis of the general actions of 
the Commission in issue in these proceedings and the back¬ 
ground ,^n*which these actions took place is contained in Point 
% 

I of our argument, infra . We believe, therefore, that we can 

€ 

best be of assistance to the Court at this point in this brief 
by setting forth a brief chronology of the principal factual 

i • 

events Relevant to the decision of these cases. No attempt 
* 

has been* made in this short counterstatement to refer to all 
of the irany pleadings which have been filed by interested 
parties or to list the exact dates upon which pleadings were 
filed. 

i l.» In April 1952 the Commission, culminating a four year 

rule making proceeding, issued a report and order (sometimes 

* 

known as the Sixth Report and Order) adopting new rules for 

•'V . . 

television broadcast stations and a new table of television 
channel all\>cations. At this time the Commission added 70 ultra 
•high frequency (UHF) channels to the 12 very high frequency 
^ (VHF) channels which previously had been available for tele- 
* vision broadcasting. In most communities throughout the 

I 

\ \ United States, the Commission, for reasons detailed in the 

^ • i 

Sixth Rdiport, assigned both VHF and DHF channels. 1 (Part 3) 

Pike & Fi|?cher, R.R. 601-1002^. > * 


t d/ References to Pike & Fischer. Radio Regulation, in this 
brief are indicated by the abbreviation **R.R”. 
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2. The Table of Assignments allocated VHF Channels 6 


and 10 and UHF Channel 22 for commercial use 
Texas. VHF Channel 3 and DHF Channels 27 and 
for commercial use in Madison, Wisconsin. VH 


^n Corpus Christi, 

i 

I 

I 33 were assigned 


for commercial use in Madison, Wisconsin. VHF Channel 7 and 

i 

I 

UHF Channel 62 and 50 were assigned in the JvjansFilie, Indiana 

A./ ' i 

area. 1 R.R. 53:607, 608, 604. Subsequent,ly, on December 

i 

i 

4, 1953, UHF Channel 43 was added in Corpus dhristi and on 

I 

October 26, 1953, VHF Channel 9 was added in iHatfield, Indiana 

I 

(which is located 20 miles from Evansville). 1 

i 

3. In 1952, each of the appellants applied for UHF stations 

I 

in their areas and each of them received uncojntested grants 
which enabled them to construct their stations and commence 

±_/ 

operation in 1953Aor, in the case of Coastal Bend, in 1954 

JL/ 

(Coastal R. 255, Monona R.1303, Premier R. 1648). 

I 

I 

4. Also in 1952, a number of parties filled for the VHF 

I 

1 

channels in Corpus Christi, Madison and Evansville. Because 

j 

there were several competing applications for each of the VHF 
channels in these areas, lengthy comparative Ihearings were 

required to select the best qualified applicants. ( Ibid. ) 

i 

5. In the fall of 1954, the hearing records in the 

i 

comparative cases in Corpus Christi (Channel '6), Madison 

i 

(Channel 3) and Evansville (Channel 7) had b^en closed. Initial 

1 

Channel 50 was assigned to Henderson. Kentucky, which is 
15 miles from Evansville. 1 R.R. 53:604. 

6 / In this brief, reference to the record iii Cases 13,034, 
and 13,035 are listed as Coastal R . references to the 

record in Cases 13,038 and 13,039 are listed las Monona B ._, 

and record references to Cases 13,056-13,058 |and 13,065 are 
listed as Premier R ._. 

7 / Coastal Bend application was originally liutually ex¬ 
clusive with another UHF application but the conflict was 
removed by the addition of Channel 43 to Corpus Christi in 


1953, which permitted both UHF applicants to 
grants. 


receive uncontested 
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Decisions issued, and the cases were before the Commission 
r* ^ ^for argument and decision (Ibid) « At this time, appellants 
* filed petitions for rule making, in which they sought the 
deletion »of these commercial VHF channels and the substitu- 
, *tion therefor of UHF channels (commonly called proposals for 

♦ 

selective deintermixture), (Coastal R, 40-5; Monona R. 1-9; 

' Premier R. 87-96, 150-162). Other DBF operators had also 
r • submitted similar rule making petitions (Coastal R. 220-2)^ 


4 . * * 


• • 

I 




6. In March and April of 1955, the Commission instituted 


rule making proceedings on five of these deintermixture 
^ . proposals,^ including those of the appellants in the Madison 

t • 

and the Evansville cases. The purpose of these five "pilot” 
proceedings was to determine whether a uniform policy could be 
, reached as ‘i* the desirability of selective deintermixture. 
(Monona R. 6*4-9; FCC 55-492). During the pendency of this 
proceeding, grants on VHF channels in the communities where 
deintermixt*ure petitions had been filed were held up. 

7. On November 10, 1955, the Commission (Commissioners 

Hyde and Bartley dissenting) issued its decision in these five 

♦ 

. cases. It denied the petitions for selective deintermixture, 

» 

f 

because it believed the problems involved would have to be 
treated on a nationwide basis; and it rejected the approach 
of selective deintermixture based upon the absence of established 
VHF stations in particular communities. (Monona R. 1216-1224.) 

8. Also on November 10,1955 the Commission issued a 


Memorand>um Opinion and Order which, following the policy laid 

• • . 

» •• 

(fown in the five "pilot” cases, denied the remaining petitions, 

I • 

including tbt^se of appellants Coastal Bend and Mid-America^ 



- 11 - 


(Coastal R. 220-4). 

i 

9. On the same day the Commission instijtuted a new, 
general rule making proceeding (Docket No. Ilp32) to examine 

the various possibilities for improving the i^sic television 

{ 

allocation structure (the Notice of Proposed Rule Making 

1 

I 

I 

in this proceeding is reproduced as Appendix A to this brief). 

I 

10. In October and November of 1955 appellants (and 

1 

intervenor, Winnebago) filed a number of petitions directed 
to the VHP adjudicatory proceedings. They eafeh sought to 

I 

I 

intervene as a party in the VHP proceedings affecting their 
community, to expand the issues in the VHP proceedings, or 
to obtain a stay of the VHP proceeding pending final resolution 
of the new, general rule making proceeding. (Coastal B. 225-30; 

Monona R. 1229-39; Premier R. 1545-55J) | 

1 

11. In separate Memorandum Opinions andl Orders issued 

j 

in December, 1955, the Commission denied these requests on the 

I 

I 

following grounds: 

I 

(a) The requests for intervention, on the grounds 

i 

that (1) appellants had not shown good cause, 
as required by the Rules, for their: tardy sub- 

I 

mission, and (2) the Commission would not be 
aided by such intervention since appellants 

in essence sought to reargue the rule making 

l 

question whether commercial VHP channels % 
should be used in their particular areas. 

I 

i 

(Coastal R. 255; Monona R. 1303-5; premier 
R. 1648-9.) 








(b) , The requests for stays, because they would 

4 

«. delay the institution of needod service^ 

because the outcome of the new general rule 

mi making proceedings involved so many specula- 

. tive variables as to not warrant holding up 

the grants, and because the VHF grants would 
• ^ 

* in no way preclude effectuation of any rule 
4 making determinations made in the general 
proceeding. (Coastal R. 255-6; Monona R. 1306-7; 
Premier R. 1649). 

12 .1 I^n December 1955, on the same dates it issued the 

* Memoran</ti^ Opinion and Orders referred to above, the 

Commission^^ssued decisions in the VHF comparative pro- 

^ ceedings granting construction permits to Gulf Coast on 

Corpus Christ! Channel 6, to Radio Wisconsin for Madison 

% 

% 

Channel 3 and X'o Evansville Television for Evansville 
Channel T (Coastal R. 256; Monona R. 1308-64; Premier R. 


I . 


1651-99). 

I 


♦ ► 


ut 


I 


* t* 

‘ ''i 

t 


SUMBIARY OF ARGDBIENT 


These several appeals primarily involvejtwo policy judg¬ 
ments of the Commission, The first judgment:was that appellants' 

selective deintermixture proposals for revision of the tele- 

1 

vision allocation structure based on the absence of established 

1 

VHF stations in particular areas, was not a ^ound approach to 

I _ 

p 

a nationwide problem, and that a general rule making proceeding 
was required in which the many possible overall solutions would 

I 

be explored. Having decided against appellants' "piecemeal”, 
selective deintermixture approach, the Commission turned to 

the question whether long-delayed VHF grants|should finally 

i 

be issued in communities such as Corpus Christi, Hadison and 
Evansville, In reaching its judgment not_toi impose a " freeze" 
on further licensing of needed new services,ithe Commission 
took into account that the new general proceeding was instituted 

upon an entirely different and broader basis|and might result 

! 

in any of a number of possible changes in the existing plan; 
that the VHF grants would not preclude effectuation of any 

i 

determinations made in th^t proceeding; and that the VHF service 
i^question had been specifically provided fdr by the Commission's 
1952 television channel assignment table butihad delayed in 

' -- j I 

effectuation because of comparative l^aring, i Both of t hese 
policy decisions were reasonable judgments in the light of the 

j 

circumstances and are clearly within the limits dT ageircy 


% 

t 


— 14 "“ 


The grant of the VHF construction permits was not an 

improper prejudgm*ent of possible action in the general pro- 

, « — - 

ceeding, nor did it deprive appellants of rights to a fair 

* 1 

I hearij^g on ibheir proposals for deintermixture. The Commission 

* ‘ i 

had*specifically rejected the view that any deintermixture 

which might eventually be adopted should be related to the 

existence on absence of existing VHF operations in particular 
% * 

communities, and subsequently expressly stated that the 
*challenged VHF grants would not inhibit the Commission from 

.deleting ihe channels if it should otherwise prove desirable. 

• ^ « « 

♦ » ® 

Ashbackev .Radio.Corporation v . Federal Communications Com- 

% ‘ A 

mission ^,326 U.^. 327 tdoes not require that action on ap- 

/.* plications consistent with the Commission's rules be deferred 
I " » 

until rule darting proceedings which could conceivably result 

H » 

iin an inconsistent determination have been concluded. On 

the contrary the'dedision in Federal Communications Commission 
• * .• 

^ V. WJR. 3*he Goodwill Station . 337 U.S. 265, reversing on other 
% 

grounds, 84 U.S. App. D.C. 1, 174 F. 2d 226, makes clear that 

• * ' 

* a Court will not direct how the Commission should best conduct 

i 

Its proceedings unfier such circumstances. 

•• 

III 

, The Commission may provide that public interest questions 

I ’ 

to the allocation of television channels throughout the 

■ V • 

• country and concerning the intermixture or deintermixture of 
’^HF and VHF ch'annels in the various communities must be 
. ^ determined as a matter of: rule making of general applicability 



"IS— 


rather than in individual adjudicatory proceedings on particular 

I 

applications. Logansport Broadcasting Corp . |v. United States . 

» 

93 U.S. App. D.C. 342, 210 F. 2d 24. Having just determined 

I 

that selective deintermixture of the communities involved in 
these cases, whatever the short term advantages might be in 

j 

the individual communities, would not be of any demonstrable 

1 

general value and must therefore be rejected,! the Commission 

I 

was not required to hold hearings in the several VHF adjudicatory 
proceedings to reevaluate this identical question. Appellants 

I 

have no ^rights"* upon their tardy petition to! have this matter 
made an issue for hearing in the long pending adjudicatory pro¬ 
ceedings under Federal Communications Commission v. Sanders 

I 

Brothers Radio Station . 309 U. S. 470. And tjhe Commission's 
findings that the public interest would under! the circumstances 


be served by providing new service made possi 


ble by the VHF 
might con- 


grants in spite of the fact that the channels! 
ceivably have to be subsequently deleted, cleiarly was based 

I 

on the Commission's evaluation of all of the irelevant public 

I 

I 

interest considerations. | 

IV I 

i 

! 

The claim that the Commission's decision; of November 10, 
1955 denying the selective deintermixture petition was in¬ 
validated by the informal submission of materlial relating to 

I 

nationwide allocation plans, has no merit, eijther as a matter 
of fact or law. The Commission stated that it did not consider 

i 

these informal submissions as pertinent to the resolution of 







i . 
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% ^ .• 

the question o:f selective deintermixture, and explicitly 

f 

asserted that iX. had reached its determination to deny these 
petitions upon th*fe records in the proceedings before it. See 
Sanders Brothers .Radio Station v. Federal Communications 
Commission . 70 D>S. App. D.C. 297, 302-3; 106 F. 2d 321, 

» 

326-7, affirmed on this ground. Federal Communications 

V • 

Commission v. Sanders Brothers Radio Station. 309 U.S. 470. 

• ^ 

• 477-8. In any’elirent, appellants are incorrect in their 
legal argument, since there is no requirement under any 
statute or general principle of due process that they be 
afforded ap opportunity to reply to such informally submitted 
material. A|>pjellants * claim to such a right is based upon 

their confus"Xon of requisite rule making procedures with 

» • 

I 

* those require<J*in cases of adjudication. 

: 

I t 




4 

' * 


% 


..17 


ARGUMENT 

These cases, in essence, challenge acticjns of the 

i 

Commission granting construction permits for 'television 

I 

stations on VHP channels in Corpus Christi, Texas, Madison, 

I 

Wisconsin and Evansville, Indiana. It is alleged that in 

I 

I 

taking this action the Commission deprived appellants (who 

j 

are in all cases permittees of UHF television stations) of 
due process or other alleged rights by denying requests to 
interirene and expand the issues in the adjudiii 
ceedings on the VHP applications, and their all 


catory pro- 
ternative re¬ 


quests to stay action on the adjudicatory proceedings pend- 

I 

ing resolution of a general rule making proceeding looking 

t 

towards possible revision of the Commission's| basic tele¬ 
vision allocation pattern. Appellants argue ithat the VHP 

j 

grants at this time were invalid because of tihe alleged 

I 

prejudicial effect of such grants upon appelllants’ efforts 

I 

to secure relief through a reallocation of television channel 
assignments in the pending rule making proceeding. It is 

also contended that the grants were substantijvely invalid 

j 

because of the Commission’s alleged refusal tio consider an 

j 

important aspect of its necessary public interest determination. 

I 

And finally, it is argued that the Commissioni's refusal to 

I 

grant appellants desired deintermixture relief in an earlier 

rule making proceeding terminated on November! 10, 1956 was 

i 

vitiated by the Commission's alleged consideration of informal 
submissions by certain parties which are not matters of record 
in the rule making proceeding. 
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** We «ha*Ll deal in turn with each of these contentions, 

and the several legal arguments on which they are based. But 

before doing so we believe it essential, in view of the argument- 

ative and incomplete statements in appellants* briefs, to 

I discuss in some d.etail exactly what the Commission has done 

andr ^background against which the several actions were 

taken. We beli^^e that such a discussion will help reveal 

k> 

the essentials reasonableness of each of the several Commission 

*♦ 

actions which haj^e been challenged. 


The Nature and Backoround of the Commission*s Determinations 


A. * The^ Basic Allocation 


Th^se*proceedings have their origin in the overall alloca- 

tion. proc.eedihg conducted by the Commission in the years 1948- 

• » 

1952. t In 194i3, .tfte Commission became aware that assignments 

^ % 

made unc^er itk 1|hen applicable: allocation table, which involved 
‘ t • * 

gjily' assign-mekt *of 12 VHF channels to the 140 largest metropolitan 

» 

i 

districts in Ib-e United States (a total of 406 assignments), 

i • 

were resulting in mutually destructive electrical interference. 

^“It therefii’re suspended licensing and instituted a general rule 

making proceeding. This proceeding, in which the many engineer- ’ 
‘ ^ 

ihig, assigmiliebt, and other public interest questions were 

* ^ 

C^efully consider-ed, culminated in the Commission*s Sixth 
Report and'Ojrder of April 14, 1952, adopting, inter alia , a 

•* I 

, new television .Table of Assignments in which television channels 

t ^ 

t 

were allo|;ate-d .throughout the United States. 1 (Part 3) 
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B.R. pp. 91:601*’1002a. I 

t 

The new Table made use of a new portion pf the spectrum, 

i 

the UHF. The utilization of these UHF channels was basic to 

i 

the allocation structure established in the Sixth Report. For 

i 

the Commission was faced with the fact that though the VHF 

station could effectively cover larger areas ihan the UHF 

i 

stations, the 12 VHF channels alone were insufficient to pro¬ 
vide a nationwide competitive service (Par. 66). 

I 

The question thus arose as to whether thO new UHF 

1 

channels should be worked into the existing VHF structure on 
an intermixed basis with the VHF and UHF channels assigned to 
the same community or on a separate,**deintermixed*^ basis with 
some communities all VHF and others all UHF. 

i 

The separate allocation alternative was i|ejected. For 
the Commission was planning for future development and not 
just for the number of stations which any comoiunity could 
support under then existing conditions. And if more than a 

i 

i 

very limited number of channels was to be assigned to VHF only 


markets, the total number of communities which 


could be VHF 


Moreover, the 
herently capable. 


rather than UHF markets would be very limited.. 

Commission recognized that VHF stations are in 
for engineering reasons, of providing a greater coverage than 
UHF stations. ”Hence, a more extensive television service is 

j 

made available where some VHF assignments are made in as many 

j 

communities as possible than where only VHF assignments are 
made in some communities and only UHF assignments are made 


8 / For convenience, further references to the!Sixth Report 
in this brief will be by paragraph numbers. j 








in other communities”. (Par 189.) The Commission also ad 


vejrted to ^he provisions of Section 307(b) of the Act 

f 

requiring a fair, efficient and equitable distribution of 

facilities among the several states and communities, as a 
»• • 

further reason why a segregation of VHF and UHF communities 
was impracticable. (Pars. 193-194). 

The 6ommission thus rejected both requests for complete 

”deintermixturl”, and a request by the Dumont Television 

* •% 

^Network which, whilq keeping some intermixture, would have 

#* 

placed a larger nu^er of VHF stations in the bigger cities 
at the expense o£l*any VHF assignments in many smaller com- 
munities^and of• a number of VHF channels reserved for non- 

♦ f. 

• * 

commercial education'll use. (Pars. 70-81). 

^ In reaching \his determination, the Commission did not 

t 

close its eye?* to t^e arguments advanced to it by a number of 

• * 

parties (including the intervenor. Radio Wisconsin) that UHF 
• • 

stations could not*then and might never be expected to compete 

equally with VHF stations. (Par. 190). The Commission recog- 
• »' 

nized particularly" that "economic problems will be faced by 
UHF broadcasters*I^B areas where VHF broadcasting exists” 

(Par.189), th^t there was a distinction in the propagation 


characteristics of VHF and UHF (Par. 


a UHF equipmerft problem particularly 


198), and that there was 
in connection with 


development of*.th,e* high power UHF transmitting equipment re 
• , • 

quired to clo^^ the gap between the coverage of VHF and UHF 


stations (ParV,199). But the Coipmission stated its conviction 
that the UHFA.wa^ld be fully utilized and that UHF stations 


"will eventualLy^* compete on a favorable basis with stations in 
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the VHF” and "constitute an integral part of |a single, nation- 

! 

wide television service”, (Par 197), And in isummarizing its 

i 

I 

views on the matter the Commission stated (P0r, 200): 

i 

In any event, it is clear that in formulating 
an assignment table which will be th^e basis 
for the over-all development of television broad¬ 
casting in this country, the public interest 
requires the Commission to take a long-range view 
of the future of television. Present equipment 
and the economic problems may temporarily handicap 
operations in the new UHF band and place certain 
communities at a disadvantage. Such immediate 
considerations, however, cannot be allowed to 
obscure the long-range goal of a nationwide com¬ 
petitive television service, in which stations 
in both the UHF and VHF bands will constitute 
integral parts. We find that one overall table 
of assignments for the television service is best 
calculated to achieve that goal.9 / 

In its rules the Commission took both sul|)stantive('end 
procedural steps to aid the incipient UHF operations. In 

I 

order to minimize the coverage differential, stations in the 

I 

UHF bands were authorized transmitting power of up to 1000 
kilowatts (kw), as contrasted to the 100 kw and 316 kw 

limitations on VHF stations on Channels 2-6 and 7-13 respectively, 

JLO/ 

(Par. 150). Certain priorities in processing applications 

1 

were afforded cities with UHF assignments. (Temporary 

I 

footnote 10 to Section 1.371, 17 F.R, 4051) But most im- 

( 

I 

portant, processing of applications was switched from a city- 

i 

by-city to channel-by-channel basis. (Par. 99li). 

This latter shift provided real assistancje to potential 

_ i 

9 /Consistent with this general ruling, the Commission rejected 
a specific request of Radio Wisconsin to deintermix Madison, 
Wisconsin, adverting particularly to the need ifor VHF wide area 
coverage. (Par. 581). 

10 / The Commission pointed out, however, that the 1000 kw UHF 
transmitter was a matter for later development! and that 
evidence of record indicated only that use of 1400 kw UllF 
transmitters would "be possible" by the time authorizations 
were issued for UHF stations. (Par. 199). 


f 


< t 


V 


♦ 

•V f 
V 
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DHF operations in cities like Corpus Christi, Madison and 
Evansville which had no "pre-freeze'* stations in existence 
in >952. * For instead of hearing all applicants for every 

channel aligned tpr a particular community in one consolidated 

. ‘• 11 /.. 

pr^eeding, as had,hitherto been the case, the Commission 

• considered, on an ’individual basis, each channel in each 

town reached for processing. If there was more than one ap- 

plL^a'tion, a comparative hearing was required; if only one, it 

f 

t « 

could|S<be processe^<f and immediately granted if the applicant 

J* 

were qualified. Since it was recognized that a station on a 
VHF channel was then, and at lea^st for an indefinite period in 


U 


the future would continue to be at a competitive advantage 
over a UHF 'station, the resul*t of this procedure was expected 
tc be,^ (and in*fact was) to give q substantial operating head 

star^ to*uncontested UHF grants in communities in which both 

*1 

VHF aiid DHF assij^nnjents had been made. Thus, in Corpus Christi 


tfierd^ Were o’rigi*Jially three applications for VHF Channel 6 and 

« ^ - lA/ 

three for YHF Channfel 10. In Madison there were three ap-’ 

4 • 


H • 


plications for Channel 3; and in Evansville there were 

•i 

four 'applications *filed for VHF Channel 7 and subsequently, 
when VHIF Chalinel 9 was assigned to nearby Hatfield, two appli- 
• cations were filed for it. 

_ o 

11/ See’^ for example. Bamberger Broadcasting Service . 11 F.C.C. 
1242. 

12 / There were also originally two applications for the one UHF 
channel ,t4ie Sixth Report assigned to Corpus Christi. But this 
conflict was removed by adding a second UHF channel making 
eardy grants both DHF applications possible. 

A 13/* These figures wuth respect to applications per VHF channel, 

^ when »co&trasted;wii&' the fewer UHF applications, go a long way, 
in themselves, to dispel- appellants' contention that anyone 
seriously believe|[ in 1952 or 1953 that VHF and DHF channels 
wouldybe competitaVely fungible within any brief period of time. 
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Prospective applicants in intermixed communities, in 


other words, had a choice. They could apply jfor an arailable 


r 

r 

r 


VHP station knowing that they would probably 


for the channel and a delay of a year or more 


face competition 
in securing a 


decision even if they eventually were to emerge victorious. 

Or, they could apply for a UHF channel with a; likelihood of 

! 

an early grant and a substantial head start ip bringing service 

I 

to the community, but with the certainty that; they would 
eventually have to face competition from stations on channels 

j 

which were then superior to the UHF channel and might still 

i 

be so at the time the new VHF competition came into existence. 
B. The UHF Grants and VHF Hearings . I 

Each of the appellants chose the latter path, receiving 
uncontested grants which permitted them to commence regular 
operation in 1953 (or in the case of CoastaliBend in June 

I 

1 

1954) (Coastal R. 255; Monona R. 1303; Premiep R. 1648). Such 

early commencement of an exclusively UHF service brought aFi^ut, 

in each case, a situation in their community in which all or 

virtually all of the television receivers in the area were 

11 / 


geared to receive UHF as well as VHF signals. 


thus elimi¬ 


nating the receiving set incompatibility problem which has 

w 

seriously hampered UHF operations in other ar^as. 


14/Thus in the Corpus Christ! area, in which si total of 40,425 
families and 165,471 persons resided, accordiiig to the 1950 
census, there were 51,750 sets, all UHF equipped as of the end 
of 1955. (Broadcasting-Telecasting Magazine, Pecember 5, 1955, 
p. 93). In Evansville and Madison UHF set saturation also 
approaches the 100% figure (Monona R. 332, 37^; Premier R. 568.) 
15 / In fact, since the receiving antennas in these areas are 
largely oriented to the existing |UHF stations, it is the new 
VHF operations which are faced with an initial operating 
problem. 
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On the otlief hand'each of the UHF stations in Madison, 
C*orpus Christ-i and Evansville commenced operation with antenna 


heights and* transmitter powers considerably below the permissible 

16 /, . 

. imaximums - a«facl* which, unless rectified, was almost certain 


4 . 

»♦* 


^0 adversely effect the DBF stations competitive chances against 

17./ 

the VHF stations when such stations commenced operation. 


Of course, as indicafed above, 1000 kw UHF transmitters were 


■ not in pro'duction dn 1952, <but they have been produced and put 
" • ■ 18/ 


I 


into operation in otMer UHF stations since that time, 

• « 

Meanwhile,:as.indicated above, no grants were made on any of 
^ the rHF channels ^assigned to Corpus Christi'^ Madison or Evansville. 

f 

•.Instead, because of the multiple applicants for each channel, a 
comparative hearing was required in each case. Tfrefe hearings 

•i 

were held in 1953 and 1954, on issues relating to the comparative 

t *. 

qualifications of the several applicants. Appellants did not 
seek to participate therein or to raise any issue as to the 

economic impact'Of the potential VHF grants on their operations. 

• • 

The records were closed and Initial Decisions issued. (Coastal 

• R. 255; Monona 1303; Premier. R, I6484i 


d6/ Maximum po.w^r in all three communities was (lOOO kw. Maximum 
antenna height* in l^adison and Evansville was 1000 feet, in Corpus 


Christi, 2000 feet..,^ The Coastal Bend authorization is for a 
station with 16.6.kw power and an antenna height of 310 feet 
(Coastal R. 182);^Monona operates with 162 kw power at 690 feet 

• ^Monona R- 459); Bartell operates with 209 kw a.t 690 feet ( Ibid ,); 
Premier of)erates with 69.2 kw power at 550 feet. (Premier R.704); 
and Ohio Valley^operates with 11 kw at 590 feet ( Ibid .) 

17/Thus the priipo's^al of the ^intervenor Gulf Coast in its 1953 
amended applications was for|an operation with S3,5 kw at 651 
feev (Coastal R. IjB2). Intervenor Radio Wisconisin proposed an 

* operation in 1952 with 60.7 kw at 471 feet, which was amended 
in, 1953 to 100 kw lind 794.5 feet (Monona R. 459). And the 
intervenor, Evansvitile Television, proposed an .operation with 
316 kw at^603jfeet,(Premier R. 704). 

18 / See, e.q... WP^^-TV . FCC Broadcast Actions Rep. No. 2594, 
December 7, 1954; WJMR-TV . FCC Broadcast Actions Rep. No. 2629, 
Fe^uary^8, 1955. 


.... : 

I 

I 

C. The Deintermixture Petitions . ! 

In August 1954, in the case of Madison,and October 
1954, in the case of Evansville and Corpus Christi, petitions 

I 

for rule making were filed, each seeking "deintermixture” of 

their respective communities by the eliminatidn of one or 

! 

more of the VHF channesl assigned in the areaj While these 

j 

petitions, and other similar petitions filed i|n a number of 

i 

other communities, differed in various respects, (thus the 
Madison petition suggested the VHF channel bei substituted 

i 

for a DHF channel as the one reserved for use by non-commercial 

I 

educational stations, while the Corpus Christi! petition sug¬ 
gested that additional DHF channels be substituted directly 

i 

for the two assigned VHF channels), they all rjelied upon a 

single primary theme. This was the allegation! that experience 

I 

in other communities showed that DHF stations could not com¬ 
pete with VHF stations; that intermixture as a|n allocation 
policy had proven to be a failure; that DHF was established in 

j 

the community of the petitioner and no one was| presently re- 

i 

lying on VHF service; and that in the absence of VHF operations 

J 

I 

i 

a relatively large number of DHF stations could be expected to 

i 

operate in their area, but, if the limited number of VHF 
stations assigned to the area were permitted tb go into opera- 

I 

j 

tion, the DHF stations would most probably have to cease 

i 

operation, leaving a smaller total number of services avail¬ 
able to the public. (Coastal R. 40-5; Monona k. 1-9; Premier 

1 

R. 87-96, 150-162.) I 

• I 

j 

I 

i 


I 
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« * 


Several of *the petitions, including those relating to 

Madi.son and Evans,ville, were rejected by the Commission on 

* 

their individual merits when originally introduced (Monona 
R. 22-4; Premi^ Bi 145-8). However, in recognition of the 
^act that succ/s^ul UHF station competition with VHF stations 


was not ocqurring^in a substantial number of communities, and 


the r^epeated suggestions of many UHF operators that selective 


fJeintermixtur.el i& communities which then had no operating VHF 


station(or at* least not more than one VHF station) might be 

• t 

of general* assistance to the public, the Commission in March 


and‘April *of 1955 ijistituted rule making proceedings on 

’' I 


petitions involving* some five communities, including Madison 

' t 

and Evansvi 1 le| (Monona R. 64^’9; FCC 55-492). Action on a 
number ,pf othet* i54titions, including that involving Corpus 


Chrij^ti, was djjferrtbd pending determination of the five pilot 

cash's. The 'Commission made clear in its Notice of Further 

j 

Rule Making ofiApriJ^ 21, 1955, that in designating the five 


petitions for rule making it was ^ attempting to arrive at a 


w 

dec4.V^ on of fufcure policv^to be uniformly followed, whenever 


posstfHle. in the efItectuation of our Allocation Table for a 


nationwide television system” (Monona R. 1220). 


Pleadip^s were filed in the five designated proceedings 19 / 

_ I j _ 

19/ In the Eva^nsville deintermixture proceeding (No. 11334), 
Mid-America,’ iteF operator in Louisville, Ky., supported the 


position of Premier and Ohio Valley for deintermixture of the 
Evansviill^e area, 'and further petitioned the Commission to 
rea^lloc^ate Cha^nnels 7 and 9 from Evansville and Hatfield to 
Louis^illf, thus making that city all - VHF. To accomplish 


A(Jootnore continued on following page) 

. 1 . r 


* * 






according to a schedule fixed by the Commission. Oral 

i 

argument on all five cases was heard by the Commission ^ 

t 

banc on June 27 and 28. 1955 (Monona R. 759-1167). And. 

" ~ I 

since all of the petitions stressed that deintermixture was 
particularly appropriate in the community invlolved because 

I 

operations on the VHF channels proposed to be; deleted had 
not yet commenced, grants on all the VHF channels subject to 

I 

i 

deintermixture petitions were held up, pending the Commission's 
determination in the five designated proceedings. 

I 

D. The Commission Decisions of November 10.1955 

! 

On November 10, 1955 the Commission tookithree actions 
relevant to these cases. (1) It issued a Report and Order 

(Monona R. 121j5), denying the deintermixture petitions in the 

I 

five cases in which rule making proceedings had been institut¬ 
ed. (2) It issued a Memorandum Opinion and Or^der denying a 

{ 

number of other pending deintermixture petitions including 


that involving Corpus Christ! (Coastal R. 220-4). And (3) 

it issued a Notice of Proposed Rule Making ( Diocket No. 11532) 

! 

instituting a general new rule making proceeding to explore 

i 

a number of contrasting suggestions for basic overall changes 
in the television rules and channel allocation'principles 

I 

197 (Footnote continued from preceding page) | 
these channel shifts, Mid-America was also compelled to seek 
changes in the rules which would permit TV stations to operate 
at reduced separations and with directional aniennas. (Premier 
R. 520-546.) (The television rules/Section 3.6d5(b), 1 R.R. 
53:68^7 presently do not permit directional operation 
and prescribe a minimum separation between stations operating 
on the same television channels which would preclude the 
assignment of Channels 7 or 9 to Louisville). 

In the Madison proceeding, Winnebago Television Corpora¬ 
tion (Winnebago) a Rockford, Illinois 0HF operator in com¬ 
petition with a VHF station in that city, filed a counter¬ 
proposal: It sought reassignment of the Madispn VHF channel 

to Oranaeville. Ill., so as to make the Rockfor^d area all- 
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(Appendix A).' .. 

In its RepSfr and Order terminating the selective de- 
intermixture ’pet it ionss the Commission, after careful con- 
sideration of the record, decided that the type of-selective 

t 

deintermixture** of individual cities which had been proposed 

• 

% 


wou 


Id not supply a meaningful solution to the general 


problems confronting the industry or the Commission and should 

* * • • * . 

therefore be rejected (MonQna R. 1220-2). The Commission 

■ 4 

'f ^ . I , 

pointed^out in paragraph 6 of the Report' that petitioners 

were seeking alleviation of a nationwide problem by action 

i 

*|^irected sola^y to their own' local c(vnmunities. The Commission 

concluded that * whatever local benefits might result from such 

I • , ‘ i 

action, ‘ifo showing had been ^ade that adoption qf this **UHF 

, * 

island** theory of deintermixjture would be of substantial general 

1 

.•^benefit in heipi'hg Reestablish DHF as a healthy partner to VHF 

*'• •' • i t 

television.' Specifically, the Commission found that there 

i 

hdd been no showing that deintermixture, based on the absence 

• ' 

o’f established UHF oi^ferat ions in particular communities, would 

i 

help resolve the serious UHfj problems in other communities. 

f 

^The Commission stated^ there was no reason to believe selective 

deintermixtujre of areas already enjoying full DHF service 

♦ ! 

? • 

would, to any sigjiificant extent, stimulate conversion of 

t ' ’ 

* 

VHF receivers, increased salves of all-channel sets, improvement 
of VKF transmitting and rece^iving equipment, or elimination 
of equipment cost differenti,aXs. (Monona R. 1221v) Most 
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I 


j 

I 

I 


significantly, the Commission expressly stated (Monona 

i 

R. 1221): 

I 

In our opinion, if deintermixture even oh a 
partial basis should finally be determined to be 
a useful method of resolving the overall Iproblems, 
the particular communities for its application 
should not be selected merely because of the 
fortuitous circumstance of whether a VHF station 
has commenced operation in any particular 
communi ty.^j)-/ 

1 

The Commission accordingly concluded the jproceeding had 

I 

demonstrated that no modification of the existing system of 
channel intermixture*; could be considered excdpt as part of 

i 

a nationwide reexamination of the entire intex;related tele- 

i 

vision structure. And it stated that in order |to facilitate 
such.an overall study of *'a number of possible solutions", 

i 

it was instituting such a general proceeding. | The Commission 

i 

pointed out that petitioners would have the oi^portunity of 

j 

i 

participating in such a proceeding and that itis denials of 

1 

I 

their petitions was accordingly "without prejudice to any 
action the Commission may take as a result of |that proceeding". 
(Monona R. 1221-2 ) 

i 

I 

The Commission at the same time issued a Memorandum 

j 

Opinion and Order relating to the other deinte|rmixture peti- 

i 

I 

tlons (including those of Coastal Bend and Midi-America) which 

2t) /Similarly, in paragraph 11 of the Report, 'the Commission, 
in rejecting petitions by the appellants in the Evansville 
cases to consolidate the rule making proceedinlg with the 
pending adjudicatory proceedings for grants onj VHF Channels 
7 and 9 in the Evansville area, stated (Monona |R. 1223): 

"Moreover, it would serve no useful purpojse to burden 
the rule making process by consolidating the two 
matters since, as we point out in paragraph 6 above, 
final decision on deintermixture of VHF and UHF channels 
in any community, should not be governed by the existence 
or absence of a VHF station In the community". 


A 
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^ A 

i 

had not been consa'J.ddated with the five cases in which pro- 

ceedfngs had been instituted (Coastal R. 220-4). In this 

brief opinion the Commission reiterated its belief that no 

solution to th*e nationwide problems confronting television 

could be found in consideration of ’*separate individual 

petitions desigifed to alleviate conditions in an individual 

♦ 

'community**^ sincb ^such piecemeal efforts did not promise any 
significant ovYrall relief and might turn out to be incon¬ 
sistent with^Vc^ions taken in the general rule making pro¬ 
ceeding. The C^mission again indicated that petitioners 

would have a ^uil opportunity to submit their views **with 

♦ ♦ 

respect to the overall, nationwide problem” in the general pro- 

»ceeding being ins^4tuted, and that when the Commission had 

* 

determined the ”broad basis” of any revision of its alloca- 

tion rules ”it,5Vill be in a position to consider questions, 

. . * • 

•• # 

* such as those raised by the subject petitions, concerning 
• specific channel **aSsignments in individual communities or 
limited areas”. (Coastal R. 223.) The Commission also re- 

' iterated its belief that in the general proceeding, ”final 

•• 

, decision oij‘.deintermixture of VHF and DBF channels in any 

' * 

community should not be grounded by the existence or absence 
T * ' ’ * 

of ^ VHF station in the community” (Coastal R. 224). 

In the. Notice* issued in the general rule making pro- 

I 

ceeding in Dacket 11532 (Appendix A) the Commission again 
pointed up the necessity for an overall approach to the nation¬ 
wide problem confs'onting it. It stated that while to an 





appreciable extent, television’s problem was the economic 
one of inability at this stage of its development to obtain 

j 

sufficient financial support to offset high construction 

I 

j 

operating and programming costs, the Commission desired to 

i 

^xploTe all possible revisions of its present! allocation 

I 

I 

I 

scheme which might alleviate the present difficulties, 

(Appendix A, p. 61). | 

The Commission then listed some of the mkny possibilities 

j 

I 

that had been advanced: Thue use of additional VHP frequencies 

20a/ 1 

the reduction of minimum separations to majce additional 

I 

VHP assignments possible, either using the present 12 VHP 

j 

channels or new VHP channels, or both; deinte^mixture on a 

basis consistent with a nationwide solution, etc. It also 

! 

I 

noted that a number bf proposals include suggestions for 

modifications of the present standards to permit the use of 

20b /: 

directional antennas, cross-polarization, nen limits on 

j 

antenna heights and Maximum powers for new channel assignments; 

20a / In order to prevent undue interference, a television 
station must maintaih a specified minimum mileage separation 
from other stations operating on the same or kn adjacent 
channel. Section 3.610, 47 C.P.R. 3.610, 1 RjR. 53:627'-8. 

20b / Directional antOnn^s are antennas set injan array so as 
to maximize radiatioh in one direction and minimize it in 
other directions to avoid interfering with ot^er stations. 
Cross-polarization is a transmission technique whereby one 
television station transmits its signal waves |in one plane 
direction (e.g. horizontal) while a second station transmits 
its signal in another plane direction (e.g. vertical). Such 
transmission cuts down the degree of interference between the 
stations and thus permits lower separations between them. 

At the present time, the Commission’s rules permit only 
horizontal polarization. Section 3.682(a)(14), 47 C.P.R. 
3.682(a)(14), 1 R.R. 53:671. I 


and that ^ome propo^^ls contemplate a revised nationwide 

•• •“ 

table of fixed as^^jfijments, while others look toward the 

• * 

adoption of new standards which would govern the addition 

pf specific channel assignments on the basis of individual 

applications. (Appendix A, pp.61-2i) 

In these circumstances, the Commission requested the 

submission of‘*detailed proposals looking toward "overall 

solutions to, the problem on a broad, nationwide basis" 

(Appendik A^ p. 62 )• It specified that particular attention 

should b^ given to» <?4rtain data showing the effect of the new 
* 


proposal* on'the existing television standards (such as 

separations, heights, and powers) and structure (such as 

• 

on assignme^nts ##aupied by existing stations, on the educa- 
tlonal reservations, on the problem of receiver incompatl- 
bility, and jon future expansion of television service). The 

' A r. ■ 

Commission stressed that it was not interested at this time 
in individual’city assignments but rather at arriving at the 
best nationwide plan, and that "At a later date, when the 

Commission Iras detjermined the general nature of any re- 

% * • 

visions to the pr.esent allocation scheme ... it will then be 
in a better position^ to consider comments relating to specific 
channel assi*gnments proposed for Individual communities." 
(Appendix A.’, 'p. 63 ). 

E. ** Th*e Commission's Decisions in the Adludicatorv 
Proceedings . 

• • 

♦ 

After these actions on November 10th, the Commission turned 

«. * ' 

n 

.to the comparativeHproceedings which were ripe for decision but 
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in whicb action had been withheld until disposition of the 

i 

selective deintermixture petitions. These included the 
Corpus Christi Channel 6 hearing, the Madison Channel 3 case, 

i 

j 

and the Evansville Channel 7 hearing. 

1 

In these three proceedings, appellants (and also 

I 

I 

intervenor Winnebago) filed a series of petitions with the 

I 

Commission in October and November of 1955. Each sought 

I 

permission to intervene in their area's particular VHP prO'^ 

j 

i 

ceeding in order to demonstrate that the grant I would not 

! 

serve the public interest because of the resul^ng adverse 


effect on the UHF service. Each sought a stay 


of the VHP 


proceeding pending final resolution of the newly instituted 

i 

general rule making proceeding. (Coastal R. 2^5-30; Monona 
R. 1229-39; Premier R. 1545-55?) In addition,|appellants in 

I 

the Evansville case sought consolidation of th^ rule making 

I 

proceeding in 11532 with the Evansville area vkp adjudicatory 
proceedings (Premier R. 1646). It is clear from appellants’ 
pleadings that the basis of all these requests!is the same — 
//the appellants' mistaken belief that the Commission's November 


///lOth actions did not involve the merits of thei selective 

//' - 2JL/ \ - 

ij deintermixture petitions. | 

21 / Thus,appellant Coastal Bend stated in its pleading that 
"There would have been^no need for Coastal Bend to have sought 
the relief requested /^intervention and stax?" i^, on November 
10, 1955, the Commission had acted upon Coastal Bend's petition 
for deintermixture on the merits ..." (Coastal Bend R. 247; 
and see Coastal Bend R. 226; Premier R. 1587-81; Monona R. 1230). 


I 
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In separate Memorandum Opinions and Orders issued in 

w 

. • • I 

December 1955, tjie Gjfmmission. took up each of these requests. 

* • * 

(Coastal Bend R, 252'’7; Monona R. 1299-1307; Premier R. 1645-9). 

* » ^ 

While there pre minoV differences* in language and emphasis, 

• . * 

the basic holding is the samq in each case. At the outset 

K ■ • . 

of its, discussion, the Commission pointed out that the basis 
f.or, and the arguments in support of, these requests are 

^ I ■ • 

j”essentially the same as urged by the petitioner w hen it re¬ 
quested /selective deintermixtur^Z'* (Coastal R. 255; and see 

Monona R. 1306). The Commission.stated that it had ^Iready 

ij ; 

'considered the arguments in its November 10th actions and had 

• ♦ 1 - _ - - - — 

• . 4 • * 

denied ( Ibidi O [ 

The Commission then con'sidered the particular requests 

<♦: I 

made. It pointed -out that the granting of intervention in 

circumstances *such as here ijivolved is discretionary with 

I 

the Commission,^and that intervention will be allowed only 

'-•it 

upon a showing ^hat good' cause exists for the lateness of the 

♦ • ^ 

request, and th^t**it will assist the Commission. Sections 
1.388(b)(d), ^ C.F.R. 1.388(b)(d); 1 R.R. 51:295-6. The 
Commission coilduded that the subject requests for inter¬ 




vention did notipeet either requirement of the Rules. It 


found that it* would not be aided by such intervention since 

appellants* interes^ts were not in the adjudicatory issues 

but rather the avoidance of VHF competition, or stated 

* • 

differently, in having positive action taken on their 
selective dei^termixture petitions (which had already been 
denied). (Coa'stal R. 255; Monona R. 1303-5; Premier R. 1648-9.) 
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In short, the Commission stressed that the rule making 

i 

matters advanced by appellants, which were "of general 


applicability", could not properly be inserted in these 

i 

adjudicatory proceedings, ^he Commission als|o held that 


appellants, who were fully aware of the pendency of these 

i 

VHF applications which were on file when they submitted and 

i 

prosecuted their own applications, had not esjtablished "good 

i 

cause" for such extremely late attempts to in'tervene. It 

I 

found no justification for their late filing in appellants* 

i 

arguments based on their conception of the nature of the 

Commission*s November 10th action. (Coastal Ri. 255; Monona 

i 

R. 1303-5; Premier R. 1648-9.) | 

I 

In denying the requests for stays, the Commission took 

I 

into account the fact that stays would delay the institution 

I 

j 

of needed new services which had been long delayed because 
of the necessary comparative hearings. It stated that what 
is now before the Commission in the general rule making pro- 

I 

ceeding is a consideration on a nationwide ba^is of all 
possible suggestions for achieving a more efficient and fully 
competitive television structure; and thatfthe final outcome 

f 

- 1 .. * 

of this proceeding involved so many speculatiVie variables, f 

among which the possible shift of_ the_ VHF channels in question 
was only one, that it did not feel warranted in holding up ^ 


-l,r 


the grants. (Coastal R. 255-6; Monona R. 1306-7; Premier 




V 


I 

. * ft 

I 


J 


R. 1549.) And with respect to the argumentvMF grants 



t/ 
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would^ prejudge po§sii>le deintermixture solutions in the general 

i 

rule making proceeding, the Commission pointed to its previous 

r * 

statements in the November 10, 1955 rule making decisions that 

# 

. particular communities should not be selected for deintermixture 
% 

*^merely be(^ause*of the fortuitous circumstance of whether a 
VHF'station*has commenced operation in any particular 
community®' (Monona R. 1306-7). The Commission thus made clear 

f 

that. «i'n view of the nature of its November 10th action, there 

could be no prejudgment of the newly instituted general rule 

makii^g proceeding*. It went on to point to its authority under 

‘Section 303.(f) offtake Communications Act of 1934, as amended, 

♦ 

47 U.S.C. 303(f)^yo effectuate rule making determinations, 
and stated thatVhp'*VHF grants would not have any prejudicial 

* i ♦ 

effect on the general proceeding since they "would in no way 

preclude effectuation of the final determination to be made 

_ 22 / 

/_in that proceeding/. ( Ibid . ; Coastal R. 256; Premier R. 1649). 

• $ 

With the issuance of these Orders, the Commission turned 

to the no*w roughly three-years old comparative proceedings and 

finally resolved them. At different times in December, 1955, 

grants were made to.*j|the three VHF interveners in these actions 

(Coastal R. 256;'IJonona R, 1308-64; Premier R. 1651-1699). 

r 

99 / The requests for consolidation, made by appellants in the 
Evansville case, were denied by the Commission on two grounds: 
(1) that consoli;dation of the new rule making proceedings with 
the Evansville^|,rea adjudicatory proceedings ®*could serve no 
us^'ul punpose *add would result only in confusion to both the 
rule making and'the adjudicatory proceedings** and (2) that 
consolidation was inappropriate. **since, , final decision 
on deintermixture of VHF and UHF channels in any community 
should not j^e governed by the existence or absence of a VHF 
station in tVe*/community** (Premier R. 1646-7). 


« 
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II. 

Grant of the VHF Construction Permits Was 
Not an Improper Pre.ludgment of Possible 
Action in the General Rule Making Proceeding , 

As indicated in point I, supra . the Commission, while 

I 

it was considering the five selective deintermixture rule 

i 

making proceedings, deferred action on VHF applications on 
channels which these and like petitions souglit to delete. 

i 

When it denied these petitions on November 10, 1955, appel¬ 
lants at once sought a further stay in the VHF adjudicatory 
proceedings on grounds that the Commission hsid instituted a 

j 

new general rule making proceeding in which cfeintermixture 

was a subject for consideration, and had indiicated that, at 

) 

an appropriate time in this proceeding, appelllants might 

I 

I 

resubmit such proposals or arguments as they ithen desired. 

• I 

Stay of any VHF grants, it was alleged, was niecessary to 
protect appellants' rights in the new proceediings. We 

i 

j 

believe that the Commission's rejection of these arguments 

I 

was clearly propet, and neither prejudged the! outcome of 

I 

the general proceeding or in any other respect deprived 

1 

appellants of due process or fair play. j 

In arguing ac[ainst the denial of a stay,| all of the 
appellants have been required to close their eyes to what 

i 

the Commission, in fact, did and said. Thus,|they have 

I 

i 

ignored the critical fact that the Commission! both in its 

I 

November 10, 1955, decisions and in its Memorandum Opinions 
denying the stay requests expressly rejected,las an element 










♦ 
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» 


of any future revisiotf^^of its rules, deintermixture based 
upon the existence.'^or absen<fe ,of operating VHF stations. 

! * I 

They have jja^d no attention to the reasons given by the 
Commission for its*determination that such ^ hoc deinter- 
^ mixture had ,no*t b'een shown to be a practical basis for 

providing a healthy DHF service. And they have ignored the 
broad,scope of the.new proceeding, the fact that it includes 
consideration of a multitude of proposals, some directly 

f 

contrary to jthe idea of deintermixture, and that the invita¬ 
tion to appellants to participate in the general proceeding 
♦ 

was coupled with an injunction that over-all nationwide 

plans, not local panaceas, was what the Commission was 

♦ 

* primarily intere^tei^* in. 

• « 

* 

When thele imj^ortant considerations are restored to the 
picture, the ■reason3\>leness of the Commission’s refusal to 


• p 


stay action any longer on grants providing needed new 

A 

service in the various communities -becomes clear. And the 

* s 

prejudgment argument takes on its proper perspective when 
it is recognized t^at what is alleged to have been prejudged 

is, in fact, what h"ds already been determined. So long as 

• ___ _ 

the quest ion^as‘whether deintermixture of communities 
without existing VHF services, and because of this absence 

of service , was a/practical solution to the nationwide 

\ 

problems, it could logically be argued that VHF grants made 
prior to the resolution of this question would be inconsistent 
if not prejudicial. And it was for this_„reas,on that the 


» 


4 
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Commission withheld grants during this peridd. But once 
those proposals had been resolved in the negative, and 
deintermixture, as one of many possibilities in the general 
proceeding was no longer dependent upon, or |jto be related 
to whether VHF grants were in existence, It he question of 
authorizing any further stays took on the pdsture of a 
decision as to whether a general freeze of all television 
applications, pending the outcome of the gei^eral. proceeding, 
would be advisable. For any television appljication would be 
inconsistent with some of the spejctrim-ranging proposals for 

I 

revision of the television allocation system! which the 

' —. 

Commission had set out to study. Within this framework, the 

Commission's determination that such a freeze would not 

_ _ ___ _ ^ I 

serve the best interests of the public was a|clearly proper 
one. 

Some of the appellants have suggested that denial of a 

i 

stay deprived them of a fair hearing within the meaning of 

i 

Ashbacker Radio Corporation v. Federal Commui^ications 

23 / Intervenor Winnebago, in fn. 1, p. 26, of its brief, 
cites the response made by Chairman HcConnaughey to certain 
questions at a February 20, 1956, hearing before the Senate 
Committee on Interstate and Foreign Commerce as demonstrat¬ 
ing that the denial of the selective deinterntixture petitions 
was not **on the merits". We think the testimony in question 
establishes only that the question of deintermixture on a 
basis consistent with a nationwide solution. Including in the 
particular areas involved in these appeals, is a possibility 
in the general proceeding, and not that deintermixture on the 
basis of the presence or absence of VHF stations in the area 
is still open for consideration. This is mad^ clear by the 
Chairman's formal Statement of January 26, 1956, to the 
Senate Committee on Interstate and Foreign Commerce (FCC 
Release 27924), the pertinent portion of which is reprinted 
as Appendix B to this brief. 
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Commission . 326^U.S* 327, which they have expanded from a 

decision relating to the statutory hearing rights of appli- 
% 

cants under Section 309 of the Communications Act into a 

controlling ^”rule of law" governing the conduct of all agency 

' * 

proceedings. (Premier Br. 30.) The short answer to this 
% 

argument is that the Supreme Court did not so view its 
decision. On the contrary. Justice Douglas* majority opinion 


is clearly limilf^d 4o a construction of special statutory 

requiremei^t, and states (326 U.S. at 333): 

* » ♦ 

Congress has., granted applicants a right to a hearing 
on tljeir applications for station licenses. Whether 
that»is a wis^ policy or whether the procedure adopted 
by the Commission in this case is preferable is not 
for us to decide. We hold only that where two bona 
.* fide applications are mutually exclusive the grant of 
one ^without a hearing to both dejjrives the loser of 
*^the opportunity which Congress chose to give him. 

I * 

In view of decisions of this Court subsequent to 
Ashbackei^ . ^it would appear that a comparative hearing is not 
required between two mutually exclusive applicants, where 
only one of the two applications is consistent with the 
existing^rules. of the Commission. See Logansport Broadcast - 

i 

ing Corp .* v. Federal Communications Commission . 93 D.S. App. 
342* 210 F. 2d ^24; Allen T. Simmons v. Federal Communica - 

tio^s^ CommissiQg o’ 79 D.S. App. D.C. 264, 145 F. 2d 578; 

« • 

Allen T. Simmons *^. Federal Communications Commission . 83 

# 

D.S. App. . D.C.**'S62, 169 F. 2d 670; Mansfield Journal Company 
V. Federal Communications Commission . 86 D.S. App. D.C. 102, 
180 F*> 2d 2B. But, of course, of greater importance is the 
fact that the present situation is not one involving conflict 


• # • 



I 


-41- j 

i 

between two applications, but between an application 

consistent with the Commission's Rules and otherwise ripe 

i 

for grant, and advocates of changes in the rules in a manner 

j 

inconsistent with the application. 

The procedural obligations of the Commission in this 

I 

latter situation has expressly been passed upoin by this Court 

i 

and approved by the Supreme Court in WJR. The: Goodwill 
Station v. Federal Communications Commission .- 84 D.S. App, 

D.C. 1, 174 F. 2d 226, reversed on other grounds, 337 D.S. 

I 

265. In that case, which is on all fours wit^ the present 
one, WJR had objected to a grant of a construction permit 

I 

for a station in Tarboro, North Carolina, in part because it 

i 

was alleged that the grant would be inconsistent with certain 

1 

proposals in the outstanding clear channel rule making 

! 

I 

proceeding, which if adopted would have authorized WJR to 

1 

increase its power and coverage. WJR argued before the 

Commission and in its brief in this Court, (citing Ashbacker ). 

1 

1 

that the Tarboro grant should have been held hp pending 

j 

determination of the rule making proceeding, ^nd that a grant 
**would have to be predicated upon the conclusion that the 

I 

Commission in the Tarbdro case has already made a final 

i 

determination of certain issues in the clear Channel case** 

I 

(Joint Appendix, Case No. 9464, p. 21; WJR Br.l pp. 14-15). 

i 

But the Supreme Court, in affirming this Court's rejection 
of this argument, stated (337 D.S. at 272): 

I 

j 

At the outset we note our complete agreement with 
the Court of Appeals that the Commission was under 
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no duty to WJR to postpone final action on the 
Coasta^^ Plains permit until it had disposed of the 
clear channel proceeding. As the Court pointed 
out, WJR had* no vested right in the **supposititious 
eventualities** that the Commission at some indeter¬ 
minate time might modify its rules governing clear 
channel stations. Furthermore, this judicial 
regulation of ah administrative docket sought by 
^ WJR **would, require /the Court of Appeal/7 to direct 

the orae^ in which the Commission shall consider 
its cases,** And this, as the Court said, it **cannot 
^do,** .,"*0nly Congress could confer such a priority,** 
Federal Communications *Commission v, Pottsvi1le 
broadcasting Co ., 309 D,S. 134, 154, 

9 

This Court's decision in Pittsburgh Radio Supply House 

-• ’ 4 ‘ . 

»CWJAS ) V. Federal Communications Commission . 69 App. D,C, 

« ( 

22, 98 F. 2d 303, also supports the Commission’s position 
• 

« 

here. For in that carse, an applicant whose application 
> ' • 24/ 

V could be granted only if the Commission modified its rules 

• S 

was held t*o have no«< standing tb appeal from a prior grant 
of an application consistent with the rules, but allegedly 
.mutually exclusive with anpell^nts. Judge Groner, in the 
Court opinion ,stated (69 App, p.C, at 25, 98 F, 2d at 306): 

t 

Here Pittsburgh has applied for a grant which would 
be in direct v,iolation of Rule 120, and it can suc- 
* ceed in its objective bnly by inducing the Commission 
to change the rule, This^is a matter so wholly of 
policy under the provisions of the Act and so 
peculiarly within thp special and expert knowledge of 
the Commission, that to undertake to control it judi¬ 
cially would be clearly an infringement upon the 
jurisdiction of the Commission. The Commission has 
in the past considered jfhether Rule 120 ought to be 
• changed .in the manner Pittsburgh requests but no 
^ change has been made and while the question may be 

said to b^e still open, we have no reason to assume it 

24 / In this pre-Aclministrative Procedure Act case, the 
' **Commission had combined the question of a rule change with 
a hearing which had been ordered on the Pittsburgh 
application. ^ 


I- 
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will be changed and certainly no right to say that 
the Commission should suspend its functions pending 
its determination of the question. 

I 

1 

See also Section 4(j), 47 U.S.C. 4(j), of the | Communications 

« 

Act, which authorizes the Commission to conduct the proceed- 

i 

I 

ings **in such manner as will best conduce to the proper 

dispatch of business and to the ends of justice.'^ 

! 

In apparent recognition of the basic inconsistency 

t 

between their argument and the decision of th0 Supreme Court 

in the WJR case, appellants have sent up a virtual barrage 

i 

I 

of alleged distinctions which either do not in fact exist or 

i 

are beside the point. Thus it is suggested. Without any 
support whatsoever, that the Supreme Court’s delegation of 
WJR's argument to a single paragraph in its decisions 

I 

indicates only passing attention was given to the question 
(Premier Br. 40.) Alternatively, we are toldlthe Court's 

i 

decision on this matter rested on the fact that there was 

i 

no allegation that the grant of the Tarboro station would 

i 

cause any immediate economic injury to WJR, ajsuggestion 

25/ 

which is not only factually untrue, but eqiially unrelated 

to any language in the opinions of either thi^ or the. Supreme 

_ “ i 

25 / As this Court's decision makes clear, WJEf alleged the 
grant would cause interference during a four-hour period, 
in all of upper Michigan and considerable portions of lower 
Michigan, areas in which WJR claimed to be thd "most 
listened to station." WJR, The Goodwill Station v. Federal 
Communications Commission . 84 D.S. App. D.C. at 5, 174 
F. 2d at 230. 


I 

I 
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Court, An<f JPi|nally we are told that a "fair reading" of 

the WJS case vindicates the Supreme Court "did not focus on 
or consider ^ny claim of prejudice in the rule making 
proceeding ii>om the station grant involved.” (Premier Br.40,) 
Since "pi;ejudgment" of the clear channel proceeding was 
expressly allege'd by WJR in its Petition for Reconsideration 

before the Commission (Joint Appendix, Case 9464, p. 21), 

♦* * 

in the Notice bf Appeal (J.A,, Case 9464, pp, 6-8) and in 

0 

the briefs fi^l^d by WJR (WJR Br. in Case 9464, pp, 13-1$, 

► '19), we suggest no such limited construction is permissible. 




In spite of**4he direct statements by the Commission 
that the making of the long delayed VHF grants at this time 
will not create any impediment to the deletion of these 
channels, should th6 outcome of the general proceeding so 

♦ 4 

require^ (Coa'’stal R.* 256, Monona R. 1307, Premier R. 1649, 
and see Appendix B), we are told that nonetheless prejudice 

• T 

will exist, a*nd that therefore this Court should direct the 

Commission to postpone the VHF grants. We believe it clear, 

26^/ Appellant poastal Bend suggests that L.B. Wilson v, 
Tederal Communications Commission . 83 D.S. App. D.C, 17jf, 

160 F. 2d 793,* ajj^d not the WJR case is analogous here, and 
that in ti.he W«i 1 sop case this Court required a hearing 
l^Vi^ore completion of the clear channel proceeding. We 
think the Wilson case is clearly inapplicable. In that 
case, an existing-. AM licensee demonstrated that interference 
would result from^ja new grant to its operation within its 
normally protected,.contours as defined by the Commission’s 
st'^ndard’S, Leaving aside the portion of the Court’s deci¬ 
sion which was overruled by the Supreme Court in the WJR 
case, thie L. B. Wilson decision holds only that on the 
b^Sfis of the factual allegations ^ of objectionable interfer¬ 
ence within protected contours and therefore of modification 
of its license, Wilson was entitled to a hearing under the 
Act (Section 312(B), now Section,316) and the Supreme 
Court’s *de,cision in Federal <Communications Commission v. 
National/BroaScastinq Compand.(KOA). 319 D.S. 239. 


-45- 


that even if there were some inhibiting effect of these 

grants on possible outcomes of the general proceeding, a 

} 

Commission policy decision that the public injterest in 
making the grants outweighs any conceivable prejudgment 
which might be involved, would be within its discretion. 

But we also believe that there is no reason t|o assume that 

_ ! 

the Commission’s statement that it will not lOt the VHF 

i 

grants here influence its decision will not bie carried out 
in good faith. See Peoples Broadcasting Co . V. United 

j 

States . 93 D.S. App. D.C. 78, 81, 209 F. 2d 286, 288. 

I 

I 

It is true, as some of the appellants point out, that 
the construction permits for the VHF stations|cannot be 

« i 

modified "for the duration of the term thereof" without 
affording them a hearing under Section 316 of'the Act. 

But this is no insuperable barrier to change and by com- 

I 

bining any "show cause" proceedings which might be 

21 / 

required with the second part of the general rule 
making which will relate to individual communities (see 

I 

Appendix A, 63 ), any delay in time as a resijilt may be 

j 

minimized. In anyjevent, this argument does_jjiOLt_go„ to the 

j 

validity of the VHF grants and in effect, is ikerely an 


27 / It is to be noted that Section 316 only requires a 
hearing to modify a license or permit within the limited 
term thereof. If rule changes are made through appro¬ 
priate rule making proceedingst they might thus become 
applicable to existing licensees and permittees at the 
end of the term of license or permit, irrespective of 
whether they received a Section 316 hearing. And while 
broadcast licenses run for three year periodsj the 
normal term for a construction permit under the Commis¬ 
sion’s Rules is eight months. See Section 3.626 of the 
Rules, 47 C.F.R. 3.626, 1 R.R. 53:635. 
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m 

\argument that the Commission should have expressly, instead 

_ • 

of implicitly, conditioned the grants on the outcome of the 
' 28/ 

general proceeding. In the WJR case, supra . this same 

• ♦#* 

•argument was unsuccessfully made to this Court and, subse- 

2±l 

quently, to the 'Su'preme Court. The argument was not 

persuasive there and should not, we submit, succeed here. 
Appellai/t?%^ have also set out some examples of Commis- 

•-Tsion rule making actions, which are alleged to demonstrate 

# 

the reluctance of the Commission to impair the rights of 

existing sti^tions. Questions of whether to impose a **freeze** 
» 

‘‘or to take action ;substantially affecting existing stations 
are matters of policy wholly dependent on the facts and 


considerations of the particular * situation confronting the 
Commission. Where it has reached the judgment that a 
“freeze** on new applications or action*materially affecting 

existing stations j_s necessary to promote the greater 

* 4 •• 

public igteyest, the Commission, in fulfillment of its 

2^,1 Even w6re appellants correct in their Section 316 
argument:, this wou^d not mean that the Commission’s whole 
procedure was in error but only that the Commission erred 
. 'in not making the VHF grants involved in these cases 
' 7 “>^conditionaf on the outcome of the new rule making proceed- 
^ . ing. The prope^^disposition of the cases would then be to 
return them to tjie Commission with the direction that it 
modify its grants accordingly. 

/ On p. 19 of its brief to this' Court in Case No. 9464, 
WJR pointed out, in making its Ashbacker argument, that 
\ ”The Tarboro grant*was not granted conditionally pending 
consideration of appellant’s request /in the Clear Channel 
hearin^y**; and on p. 26 of its brief to the Supreme Court, 
WJR asserted that as a party in interest in the Clear 
Channel proceeding, it had an interest **at least of 
requiring'that any^ interim duplication of its channel be 
conditional to the outcome of the Clear Channel proceeding.** 


I 

t 


i 

i 

I 

j 

I 
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I 

statutory duty, has effectuated that judgment. See Broad ¬ 
casting Corp. of America . 4 Pike & Fischer, 1424, where 

i 

the Commission deleted a television permit on Channel 1 when 

i 

it became necessary to eliminate that channel and devote its 
frequency space to other, non-broadcast uses |of radio; and 
see the Commission's action in Docket No. 66^1 (FCC Report 
of May 25, 1945, pp. 78-83), in which, for engineering 

j 

reasons, the newly established Fjl service was! shifted from 

i 

one portion of the spectrum to its present pliace, in spite 

i 

of the disruption caused and the loss of inveistment and 

i 

i 

equipment. So here, if the Commission determines that the 

i 

nationwide solution which it seeks requires wholesale 
changes in the existing TV structure, we submit that it 

I 

is wholly improper to assume that it will not;effectuate 
that determination. I 

I 

I 

In summary, the actions of the Commission here 

i 

^ i 

complained of have been fully in accord with the provisions 

i 

of the Communications Act and the Administrative Procedure 
Act as well as applicable case law. What appellants 

j 

I 

really quarrel with is the reasonableness of the policy 

1 

i 

decision of the Commission not to impose a "ffeeze** on all 

I 

I 

I 

television applications pending the outcome of] the general 
proceeding in Docket 11,532. This, as Judge Washington 
said in denying stays in these cases, is **the sort of 

quasi-legislative policy decision which is virtually immune 

1 

from attack in the courts.** Coastal Bend Television Co . v. 

i 

1 

j 

i 

1 

i 



I 




\ 


/ 
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Federal Communications Comm4ssion « No. 13,034, decided 

t 

February 14, .1956. 

i 

i 

III. 

The VHF Grants Were not Invalid for 
Failurie to Consider Relevant Public 
. Interest Considerations . 

The existing nationwide television allocation system 

* 

provides for s^V ice from both DHF and VHF stations In most 
of the principal markets in the country, including, the three 
communities involved .in these cases. This was the system 
under which ^ppe*llants applied for and received their UHF 

grants; it via», ’ sfs well, the system under which the VHF 

• • 

grantees w^«t through their long comparative hearings which, 

over three years fater, finally resulted in their grants. 
it 

It was a system developed through extensive rule making 

t . ■- 

p^ceeding’S, and the right of the Commission to determine 

these matters by rule, rather than on an _a^ hoc basis in 
individual licensing proceedings,has been expressly 


affirmed by ‘this Court. Logansport Broadcasting Corporation 

V. United States . 93 D.S. App. D.C. 342, 210 F. 2d 24^ 

* # 

Peoples Broadcasting Co . v. United States . 93 U.S. App. D.C. 
78. 209 F. 2d^^^86. 

Of course, the Commission cannot insulate itself from 

p 

periodic review of the continuing validity of the premises 


embedded in its location scheme. But as we have seen,the 

# " • ‘ ” 

• I 

Commissiqn has nrot done so. On the contrary, in 1955 it 
conducted rule making proceedings on a number of individual 




♦ # 
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I 

requests for selective deintermixture to determine the merits 

I 

I 

of this approach to the question of how best ito expand the 

I 

I 

facilities available for healthy competitive ^television 

service in the various states and communities. And when it 

i 

determined that such an a^ hoc realignment o^ the channel 
allocation system did not show probabilities |of materially 
helping UHF to become an established service,; it instituted 

I 

a new general rule making proceeding to canvass a large 

I 

number of other possible methods of improving the nationwide 

j 

allocation structure. | 

It is against this background that the Commission's 

i 

rejection of appellant's last-minute efforts ito insert 

I 

questions into the adjudicatory proceedings rjelating to the 

I 

competitive effect of the VHF grants upon exijsting UHF 

I 

stations must be judged. The Commission, after careful 

consideration of the arguments on this point,! held that 

i 

questions of economic injury to the appellantjs should not 
be inserted into the adjudicatory proceedings! at this late 

i 

date since the fact of eventual competition f^om those 
very VHF stations was well known to the appelllants at the 

I 

i 

time they chose the shorter path to early grants on possibly 

1 

inferior UHF channels. (See Federal Communications 

— ■ ■ I 

I 

Commission v. Sanders Brothers Radio Station .I 309 O.S. 470.) 

> 

And the Commission further reiterated its position that the 

I 

1 

question of whether VHF channels assigned to particular 

j 

communities should be shifted to the UHF, (or! additional 
VHF channels should be made available instead^ or whether 
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« 

f 

the existing intermixture principle should be retained), was 

one for consideration in general rule making proceedings 

♦ * 

rather than in individual adjudicatory proceedings. 

» , 

* Appellant Coastal Bend argues that, as a party who would 

4 * 

• * • 

su5i»er ec/)nonjic injury by the VHF grant, it had an absolute 
right under thetdccision of the Supreme Court in Federal 

f 

Communications Commission v. Sanders Brothers Radio Station . 

309 U.S. 4|70, fo* have the question of whether the public 

^ interest ••would be served by cjontinuing VHF-UHF intermixture 

determined on an ^ hoc basis with reference to its individ- 

ual community. It apparently admits that under the decision 

of this Court in the Loqansport case, supra , the Commission 

could^have required this determination to be made in a rule 

making proceeding. But since, in appellant’s view, the 

* 

Commission refund to pass on this matter in its November 

» 

LO, *1955, decision, and instead deferred the question for 
consideration fn the new general proceeding, the Commission 
was, it is a'Heged, required to consider the matter in its 
adjudicatory proceeding if it wished to decide that case 

4 

before completion of the new rule making proceeding. 

Asi*d|| from the fact that Coastal’s reliance upon its 

• 9 

alleged rights under the Sanders case and Section 309(b) 


of the Act is clearly an afterthought, the case not being 

j^,eferred to in any of its pleadings before the Commission, 

30 / See Section 405 of the Communications Act, providing in 
part that a petition for rehearing is not a condition 
^precedent to court review except where the party seeking 
‘review "relies on questions of fact ,or law upon which the 
Commission has-had no opportunity to pass,** 


t 
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the fact remains that the "right** relied upoto by Coastal — 

i 

the right under Section 309(b) of **parties ib interest** to 

i 

intervene in adjudicatory proceedings designated for hear- 

I 

ing — is expressly limited to intervention "at any time not 

I 

less than ten days prior to the date of the bearing." It is 

I 

t 

I 

clear therefore that appellant’s rights had long ceased to 

exist as of the time it sought intervention in late 1955. 

j 

Moreover, the Sanders argument breaks down for another 

' I 

reason. For even where parties in interest file timely 

i 

i 

petitions for intervention, they have no "right", as protes- 

i 

tants do under the provisions of Section 309(c), to specify 
issues, and this matter is left to the reasonable discretion 
of the Commission. 


The other appellants take a somewhat different tack. 

I 

1 

Assuming, they argue, that we had no right to; intervene in 

i 

^ - t 

the adjudicatory proceedings and that the Commission properly 

1 

exercised its discretion to exclude us, this does not relieve 

} 

the Commission from considering, on its own mption, relevant 


matters relating to the public interest at the time it makes 
its grant. This, it is alleged, the_Cj>mffli^sibn did not do; 

j 

i 

instead it put these matters asid^Xor. later- consideration 

** I 

i 

in the general rule making proceeding. | 

The trouble with this argument is^ of course, that the 


Commission d id consider, both in its NoYembexj10, 1955, rule 

31 / As the Commission pointed out in the Madison case, 

(Monona R. 1305), appellants would have been in the same 
situation had they sought intervention in 1954 when they first 
brought their deintermixture petitions. The Complex arguments 
that the parties could not have known intervention was neces¬ 
sary before the November 10, 1955, decisions nre, therefore, 
beside the point. 


X 
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^ making decisions and in its denial of the appellants* 

♦ 

Intervention requests, the contention that VHF grants in 

I : * 

Corpus Christi, Madison and Evansville should not be made 

because the total number of operating stations in the 

s C'ommunities Vould allegedly be less if restricted to the 

number of VHF stations then assigned to the areas than would 

be the casq if an augmented, all-UHF allocation were to be 

* ^ 

decided up^on. in the November 10 rule making decisions, the 
K^ommission decided, for reasons which have already been set 
forth above, Xsee pp. 28-32 ), that selective deintermixture 

f 

to substitute UHF for VHF channels in communities with little 
09 no operational VHF service would not provide the basis for 
•the nationwideVapproach to the UHF problem the Commission 

It 

felt essential’,, ^and might, in fact, be directly contrary to 

I * 

action which would be decided upon after a canvas of all of 

»> 

the proposals for improving the existing allocation plan. It 
accordingly deffied appellants* requests to substitute at 
this time UHF /or VHF channels in their communities. Having 
just made thi^ ;determination, it was hardly ignoring the 
.alleged public interest issue when the Commission refused to 
hold up long-planned VHF service to. consider the identical 

question of selective deintermixture on an individual basis 

<14 .. . -. 21 /- . 

in the adjudicatory proceedings. 

4 

32 / The Commission decision in Paramount Television 
Productioifjs . 8 R.R. 459, cited in appellants' briefs, is not 
inconsistent wi.th this position. There a number of appli¬ 
cants for (television stations on Channel 11 in San Francisco 
had gone^tTo* hearing, when the Commission in 1948 instituted 
, ^ (Continued on next page) 

A ^ . 


In summary, under the established law it |is permissible 


; for the Commission to require that asp ects qf_ithe poLblic 

I 

iinterest, involving policy determinations affdct^g_more than 
particular applicants on specified channels i4.any. community, 

) I 

i ! 

jbe considered by way of general rule making rather than in 
'individual adjudicatory proceedings. Loganspbrt Broadcasting 
Corporation v. United States . 93 U.S. App, D.C. 342, 210 F,2d 

j 

24|; cf. National Broadcasting Company v. United States . 319 
U.S. 190. Here the Commission has after full jrule making 

I 

proceedings rejected proposals to shift channel•assignments 

I 

in particular communities on grounds that, whatever the 

I 

possible short term benefits in those communities, this type 

j. 

of channel shift did not promise sufficient general relief 
to cure an existing nationwide situation and might be 

t 

inconsistent with proposals that would meet the general 

I 

problem. Under such circumstances the Commissiion is not 

I 

required to freeze action on grants consistent with the 

I 

* t 

Commission's existing rules in order to recanviass on an ^ 

j 

hoc basis in the long pending adjudicatory prbceeding, the 

( i 

i 

very questions of channel shifts in individual communities 
it had just resolved . 

32 / (Continued) its general television allocajtion proceed¬ 
ing, which culminated in 1952 in the Sixth Report, and, among 
other things, removed Channel 11 from San Francisco. The 
language in the Commission's opinion cited by |appellants was 
in support of the proposition that the applicants had no 
vested right in the channel for which they had! applied, and 
that the applications were subject to later Cojinmission action 
deleting the channel. The case can hardly be tortured into a 
holding that where the Commission, as a result! of rule making 
proceedings, has refused to delete a channel, :it must on 
request reconsider the matter in an adjudicatory proceeding 
which, like that in San Francisco, had been held up pending 
resolution of the outstanding rule making questions. 


i 
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The November 10th Proceeding in Docket 11238 et al 
Was Invalidated by the Informal Submission of 

Material Relating to Nationwide Allocation Plans 


In its November 10th Notice of Proposed Rule Making in 

4 

the new geperal*proceeding in 11532, (Appendix A), the 

* 

4 ^ 

Commission noted* that it had received *'a number of proposals 

J from interested segments of the industry, which although 

I • 

they envisage fundamental departures from the present system 

adopted in the Sixth Report and Order and approach the problem 

« 

on a nationwide basis, do not challenge the Commission*s basic 
* ^ 

objectives” and that ”In addition to these plans which have 
already been advanced, the Commission understands that a 
,number of studies have been initiated by other groups in the 

I 

d*6dustry". Aj)pellants Monona and Bartell urge that fundamental 

/ * 

concepts of procedural regularity as well as Section 4(j) of 

• ' » * 

the Communic'd^ions Act and Section 4(b) of the Administrative 
Procedure A.cjt, 5 D.S.Co 1003(b), were violated because these 
informal^ submissions made by various parties were allegedly 
co*nside4;ed by the Commission in arriving at its November 10, 

1955 decision denying the selective deintermixture petitions. 

(Monona Br. 27-32), 

r 

In denying requests to reopen the record upon the basis 

'w _ __ _ 

of this material, the Commission stated that the material 
“related to possible national reallocation schemes** and did 
*’not* pertain to tbe merits oi granting or denying the particular 
pjetitlon^, except to the extent that any proposed nationwide 
approach might include references to particular communities. 
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It went on to say that it had already determined that the 
particular '*selectire'* deintermixture proposals before it must 

I 

be rejected "upon these records" and that the jinformally 

j 

submitted nationwide proposals would be considered in the 

33/ 

forthcoming general rule making proceeding. i For these 

I 

reasons, the Commissiop concluded that no useful purpose would 
be served in reopening the proceeding "to inseirt comments, 
and replies thereto, whose function is to discuss nationwide 

__ I 

plans and whose proper forum is the general rhle making pro- 

i 

ceeding in which all interested parties may participate". 

I 

(Monona R. 1223.) i 

I 

We submit that this was a completely proper disposition 

i 

1 

of the issue presented here. For the Commissilon did not con¬ 
sider the informal submissions as pertinent to! the resolution 

of the question of selective deintermixture, a|nd explicitly 

1 

stated that it reached its deintermination to deny these 

I 

petitions upoft the records in the proceedings: in Docket 

24/ 

11238 et al . In short, the Commission, afterj consideration 


33/ In the Notice of Proposed Rule Making instlituting the new 
proceeding, the Commission accordingly stated that "all inter¬ 
ested persons, including those who have informally tendered 
proposals to the Commission, will have the opportunity of 
submitting their suggestions in this proceeding." (Appendix A, 
p. .) 

34 / Appellants base their arguments on the Commission's 
November 10th Report, stating that "the Commission ^thero7 
obliquely acknowledged . . . that the parte; submissions 
had dealt^with the feasibility or desirabilityi of immediately 
adopting selective deintermixture (R. 1222-122^) . . . /j^nd 
thao7 as a result, consideration of appellants!* proposals was 
deferred in order that they might be evaluated! as part of an 
intricate and indeterminate further proceeding^*, (p. 28, 
Monona Br.). Appellants, we submit, are wholly mistaken in 
their views of the Commission's holding^ which they have cited. 



# 
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6t the arguments and matters,raised by the rule making pro¬ 
ceedings on the selective deintermixture petitions, concluded 

4 

that deintermixture on the basis of the presence or absence 
y ■* of operating VHF stations in the particular area would not 

provide a meaningful solution to the problems before the 

• ^ 

Commission. ^In these circumstances, appellants’ claim of 

violation of Section 4(j) of the Communications Act and "covert 

» 

consideration of secret suggestions" is untenable. See 

I 

Sanders Brothers Radio Station v. Federal Communications 

Commission . 70 U. S. App. D. C. 297, 302-3, 106 F. 2d 321, 

, 326-7, affirmed on this ground. Federal Communications Commission v. 

' I 

^ Sanders Brothers Radio Station . 309 D. S. 470, 477-8. 

Turning to appellants' legal arguments, their claim of 
error is baseci essentially upon the claimed existence of a right 
T -to file rep'ly comments. The argument is insupportable. Sec¬ 
tion 4(b) of the Administrative Procedure Act provides for 
participation in rule making "through submission of written 

•t 

'data, views, cfr arguments with or without opportunity to present 
^ the same orally^ in any manner." Its clear purpose is to give 
those int&te'sted an opportunity to add to the Commission's 

ft 

knowledge with r'espect to any^ matter on which the agency is 
^proposing a new rule. I^t does not set up an adversary proceeding, 

• I 

and there is***no provision, such as appellants would apparently 

< f 

write i-nto the^ statute, for nhe right to reply or comment. 

Congress specifically provided in Section 4(b) that the adjudi- 

• * 

# 

catory type of hearing set forth in Sections 7 and 8 of the 


Administrative Procedure Act, 5 U.S.C. 1006, 1007, was applic- 

% 

able only where "rules are required by statute to be made on 
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I 

i 
1 

I 

I 
• 

I 

the record after opportunity for an agency hearing.** But 

i 35/ 

the Communications Act has no such requirement. 

1 

Nor does any principle of due process of law go beyond 
the statute and require the opportunity to f^e reply comments 

I 

in rule making process. Bowles v. Wi 11 inghaia, 321 D. S. 503, 
519-521; Bi>Metallic Co . v. Colorado . 239 U.|S. 441; see 
Willapoint Oysters v. Ewing . 174 F. 2d 676, 692-694 (C. A. 9) 

i 

cert, den . 338 D.S. 860, rehearing denied 33^ U.S. 945- (con- 

j 

taining a graphic description of the difference in purpose 

i 

and procedure between adjudicatory and rule making functions.) 
Appellants have merely attempted to impart into rule making 
the same forms of procedure applicable to a quasi-adjudicatory 
proceeding. And certainly their citation ofjcases involving 
quasi-judicial functions (viz., Gonzales v. United States. 

348 D.S. 407 (Br. 30); United States ex rel. iAccardi v. 

i 

I 

ShauahnessY . 347 D.S. 260 (Br. 31)) is not in jpoint. 

We believe a final comment on appellant^* arguments is 

in order. It is obvious that in view of the JCommission>ii 

i I 

I 

continuing responsibility to keep abreast of 'current problems 
concerning the allocation of channels, it wifi of necessity 

I 

be made aware of general suggestions informally brought to it 

i 

from time to time or submitted to Congress. |The informal sub- 

I 

mission by interested parties of the product iof their studies 

i 

of the national allocation plan, which adds tjo the Commission's 
general store of knowledge, surely does not Invalidate legis- 

I 

j 

35/ Section 303(f) of the Act. 47 D.S.C. 303(if), requires a 
hearing in rule making proceedings, but only Iwhere changes in 
frequencies, power or times of operation of e^cistlng station 
licensees are involved. 
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lative proceedings dealing with specific channels any more 

than does the Commission*s knowledge of a report submitted 

3fe/ 

to a comixft|itee of Congress. * It is nothing more nor less 
than a par^'of that background information from which the 


Commission cannot, and sho 


uljl not, bar itself. 


CONCLUSION 
- 1 - 

For.the foregoing reasons, the Commission actions 
here un^er review should be affirmed, and, where appropriate 


(see Jurisdictional Statement, pp. 2 


■ < 7 


supra), the 


appeals 'dismissed. 


Respectfully submitted, 

WARREN £. BAKER, 

General Counsel, 

RICHARD A. SOLOMON, 

Assistant General 

! Counsel, 

* 

‘ DANIEL R. OHLBAUH, 
Counsel, 

* 

HENRY SELLER, 

Counsel. 

Federal Communications Commission 


The United States is of the view that the only issues 
• * ^ 

, in these cases properly cognizable under Section 402(a) 
are those relating to ^he validity of the Commission's 


^•'36/ See, for example, "Television Network Regulation and the 
ufe* Problem**, a memorandum prepared for the Senate Committee 
^ on Interstate and Foreign Commerce by Harry H. Plotkin, 
special counsel, 84th Cong., 1st Sess. 


-59- 


orders of November 10, 1955, insofar as they 
petitions for selective deintermixture. We, 


denied the 
therefore. 


join with the Commission in Points 1 and 2 uuder the 

i 

Jurisdictional Statement (pp. 3-5, supra ) in jurging that^ 

i 

insofar as the petitions to review under Secijion 402(a) 
challenge the Commission*s actions taken in the 
adjudicatory licensing proceedings, they should be dis¬ 


missed for lack of jurisdiction. We also join with the 

I 

1 

Commission in Points I and lY, which involve ithe only 
substantive issues reviewable under Section 4|02(a). 


STANLEY N. BXRfks, 

Assistant Attorney 
General ; 


DANIEL H. FRIEDMAN 
Attorney! 

Department of Justice 


j 

i 

I 
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* Before the 

FEDERAL COHMONICATIONS COMMISSION 
Washington 25, 0« C. 


FCC 55-^1124 
24917 


m 

In the Matter of ) 

, ) 

Amendment ,of Part 3 of the ) 

Commi£<6ion's Rules and Regula- ) 

tions Governing Television ) 

Broadcast^Stations ) 


Docket No* 11532 


NOTICE OF PROPOSED RDLE MAKING 


1* The Commission's present television assignment plan, 
promulgated in its Sixth Report and Order in 1952, was 
designed lay the foundation for the development of a 
nationwide competitive television system which would meet a 
series of stated objectives* These objectives may be briefly 

summarized as follows: 

% 

* (a) At least one service to all areas* 

(b) At least one station in the largest possible 
I 4 number of communities* 

9 

(c) Multiple services in as many communities as 
possible to provide program choice and to 

* facilitate competition* 

2. To s^e extent these objectives have been realized* 
Over 90% of the population can receive a degree of service 
from at ledst one television station* Approximately 75% 
can receive a degree of service from two or more stations* 
Almosr 275 coAfflunities have at least one, and 112 of these 
have two or mere, local television facilities in operation* 
Over 430 stations are now on the air, and the number of 
television sets in the hands of the public has increased to 
35 million* 

3* But despite this tremendous growth, it is evident 
from recent experience that a nationwide competitive 
television se*r.vice has not been realized to the extent 

* contemplated at the time the Commission issued its Sixth 
Report and Order* Many of the smaller communities az'e 
without a first local outletland the expansion of multiple. 




competing services in the larger economic and piopnlation 
centers of the country is lagging. Difficulties encountered 
in achieving successful operation of stations in the UHF band 
have been a significant factor leading to this Isituation, 

i 

4. The familiar difficulties presently fa;cing television 
broadcasters raise questions with respect to ba'sic elements of 
the standards and principles established by the! Commission in 
the Sixth Report and Order. And while these dijfficulties have 
varying impact on individual broadcasters and communities, 
they are manifestly nationwide in scope and mayj have far- 
reaching implications for the future of the teljevision system 
as a whole. The Commission is therefore convinced that any 
approach to their solution must take cognizancd of the overall, 
national scope of the problem. 

! 

5. The Commission recognizes that some oj^ the present 
hindrances to the further expansion of television service in 
many communities are due to causes which lie bdyond its 
control. To an appreciable extent these problems are 
basically economic and arise out of the limits jbeyond which 
it is not possible, at the present stage of the development 
of the television art, to obtain sufficient ecpnomic suppprt 
to meet the high costs of construction, programming and 
operation of television stations. On other aspects of the 
problem, relating for example to the improvement of trans¬ 
mitting and receiving equipment, the industry itself can 
make valuable contributions. At the same time,; the Commis¬ 
sion wishes to insure that to the extent that any of the 
present difficulties may be alleviated by possible revision 
of the present allocation system, such possibilities will 

be fully explored. 

6. The Commission has received a number qf proposals 
from interested segments of the industry, which although 
they envisage fundamental departures from the l)resent system 
adopted in the Sixth Report and Order and approach the 
problem on a nationwide basis, do not challenge the Commis¬ 
sion's basic objectives. Some of the techniques suggested 
for alleviating the difficulties involve the use of 
additional VHP frequencies; the reduction of minimum separa¬ 
tions to make additional VHP channel assignmenis possible, 
using either the present 12 VHP channels or new VHP channels, 
or both; deintermixture on a basis consistent with a nation¬ 
wide solution; and other techniques. A number!of the 
proposals include suggestions for modifications of the 
present standards which would permit the use of directional 
antennas, cross polarization, new limits on antenna heights 
and maximum powers for new channel assignments; and others; 

I 


! I 

I 


I 


and some proposals contemplate combinations of the foregoing 
techniques. Some 'Of the proposals envisage a revised nation¬ 
wide table ixed assignments; others look toward th^ 
adoption of^new standards which would govern the additjion of 
specific channel assignments on the basis of individual 
applications. In addition to these plans which have already 
been advanced, the Commission understarnds that a number of 

studies have been initiated by other groups in the industry. 

* * 

: i 

7. ^n these circumstances, the Commission believjes 
that the ^bjic interest would be served by the institiition 
of a geneva]* rule making proceeding to consider possib-le 
overall solutions to the problem on a broad, nationwide 
basis. All interested parties, including those who ha^ve 
informally tendered proposals to the Commission, will >have 
the opp^.tunity of submitting their suggestions in thi»s 
proceeding. This proceeding will, we believe, facilitjate 
an orderly review of the proposals and will afford the: 
Commission a sound basis on which it may compare the a-dvan- 
tages and disadvantages Of the proposals, both among : 
themselves and with respect to the present plan, and evaluate 
them in terms of the opportunities they may provide for fuller 
realization of a nationwide competitive television sys’tem. 

8. As noted, there is considerable diversity among the 
various approaches that have been| suggested. The multjiplic- 
ity of the possible alternative plans suggests the > 
desirabi,l^ty of establishing aibajsis on which it will jbe 
possible for the Commission to;make a full and fair evalua¬ 
tion of the,different proposals. I This would be facilitated 
if those parties submitting proposals included data anid 
comments relating to: 

(a) The nature and the jsxtent of departures,, 
if any, from the present standards as ; 
adopted in the Sixth Report and Order wiith 

respect to: I j • 

* • < I 

(1) Minimum separations. 

(2) Minimum and makimum limitations on 
powers and antenna heights. 

(3) Use of directional antennas. 

(4) Cross polarization. 

(5) Any other deviations from present 
standards. 

(b) The effect of the proposed revision on t^he 
* assignments occupied by existing stations. 

^^(c) The extent to which the plan submitted 

« provides for the future expansion of tele¬ 
vision service. 

(d) The impact of the plan on the problem of 
receiver incompatibility. 




(e) The effect of the plan on the edncational 
reservations. 

It would also be helpful to the Commission i^ parties 
submitting proposals which envisage a revised table of fixed 
channel assignments, would include an assignment plan for 
Zone I indicating the specific assignments in each city. The 
Commission will also consider proposals whicl^ envisage 
revised standards for the addition of channell assignments oi 
the basis of individual applications, rather jthan by incor* 
porating new assignments in a revised fixed liable of 
Assigniients. 


9. In this initial stage, the Commissioin believes it 
would hot be desirable td consider proposals whose scope la 
limited to action affecting only individual ciomnnitias or a 
limited area. Premature involvement with questions relating 
exclusively to individual city assignments orl to limited 
areas, without reference to a nationwide systjem, would nndaly 
impede our progress in determining the basic leonrsa which It 
would be desirable to follow in considering possible revi¬ 
sions to the nationwide television allocation plan. At a 
later date, when the Commission has determined the general 
nature of any revisions to the present alloea;tion scheme 
which it would be desirable to adopt, it willi then be in a 
better position to consider comments relating to specific 
channel assignments proposed for individual communities. 


10. All interested parties are invited t 
comments in accordance with this Notice. In 
many considerations which favor minimizing de 
mission has decided to require the filing of 
later than December 15, 1955, and the filing 


comments by January 6, 1956. 
comments should be filed. 


0 file written 
light of the 
lay, the Com* 
cosnaents ne 
of reply 


An original aidi 14 copies of 


11. Authority for the institution of thijs proceeding 
is contained in Sections 1, 4(i) and (J), 301;, 303(a), (b), 
(c), (d), (e), (f), (g), (h) and (r), and 307j(b) of the 
Communications Act of 1934, as amended, and Seotien 4 of 
the Administrative Procedure Act. 


FEDERAL COMDNICATIONS COMISSIOR 


Nary Jane Norris 
Secretary 

1 


Adopted: November 10, 1955 

Released: November 10, 1955 
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APPENDIX B 


/• 


Excerpt from Statement of Chairman 
. / McConnauqhey to the U,S. Senate Committee 

f on Interstate and Foreign Commerce ,. 

January 26, 1956 


♦♦♦ 

*®Nor, in the Majority's view, would the VHF grants in 
question hamper or preclude proper and adequate consideration 
of any of the sug^sted revisions to the allocation plan. The 
particular concern which may be felt on this point is indi¬ 
cated in the next question raised by the Committee, namely, 

* s 

'How can the Commission, having denied deintermixture 
K in specific cases, adopt deintermixture as a sound, 
overall policy in the public interest after it has 
proceeded to intermix or further intermix the areas 
requested to be deintermi,xed?* 

*• I 

''No VHF ^^ant, whether recent or long standing, creates a 
necessary barrier to deintermixture, should the Commission 
find, in keeping with the conclfisions reached in the general 
allocations study, that deintermixture of any community is 
’ required in the public interest. As the Commission has 
stated*, the fortuitous circumstance of whether there is an 
existing or authorized VHF station in any community cannot 
provide a proper basis for de^e’rmining whether the deinter¬ 
mixture of local channel assignments would ser^e the public 
interest, as part of. any overall' revision of the existing 
system, A decision as to wheth^er deintermixture would serve 
to enhance the opportunities for the expansion of television 
service in any comigunities or areas must be governed by the 
^ manner in which this action would fit into an integrated 
^nationwide television plan. The fact that the Commission 
'has recently granted a new VH^ station can have no more 
bearing on its judgment'as tolwhether deintermixture in that 
locality would serve the public interest than the existence 
•of a long-established VHF stailon. Moreover, no grant, 
whether *recent or long standiijtg, impairs the Commission's 
authority to order such channel reassignments as it may find 
‘ necessary in the implementatij)n of revisions to the alloca- 
ticms.plan wh*ich may be necessary in the public interest. In 
, view of this, and in view of |he fact that it cannot be 

determined at this time whether deintermixture will be adopted 
either on a broad or limited j>asis, the Majority is unable to 
justify the] withholding of authorizations for stations which 
have been ^ong awaited and which are needed to expand inade¬ 
quate local television service. For the stated reasons, the 




■I 
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Majority believes that neither the denial of the individual 
deintermixture petitions nor the grant of VHF jchannels in the 
same communities can prejudice the fullest consideration of 
the merits of deintermixture as a possible fealture of any 
nationwide revisions to the allocations plan,** 


! 
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